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BOARD’S EXHIBIT No. 1-A 


United States of America 
Before the National Labor Relations Board 
20th Region 


Case No. 20-C-1304 


In the Matter of— 


W. C. and AGNES B. GRAHAM, d/b/a 
GRAHAM SHIP REPAIR Co.,, 


and 


EAST BAY UNION OF MACHINISTS, 
LOCAL 1304, C.1.0. 


FIRST AMENDED CHARGE 


Pursuant to Section 10 (b) of the National Labor 
Relations Act, the undersigned hereby charges that 
W. C. and Agnes B. Graham, d/b/a Graham Ship 
Repair Co., at 501 Ist Street (Foot of Washington), 
Oakland, Calif., employing 125 workers in ship re- 
pair, has engaged in and is engaging in unfair labor 
practices within the meaning of Section 8, subsec- 
tions (1) and (3) and (5) of said Act, in that on or 
about January 25, 1945, it, by its officers, agents, and 
employees signed a closed shop contract with the 
Bay Cities Metal Trades Council allegedly covering 
all its employees including machinist employees at 
its Oakland, California, yard at a time when all its 
machinist employees were members of and repre- 
sented by Hast Bay Union of Machinists, C.I.O. 
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By signing said contract and by proceeding to 
enforce the provisions thereof, it, by its officers, 
agents, and employees, discriminated in regard to 
hire and tenure of employment and terms and con- 
ditions of employment of its machinist employees, 
namely, Frank Schaffer, Jim Potter, Klga Ashcraft, 
Gustov Berness, Tom Wright, B. F. Clark, Jim H. 
Clark, Bill Searing, E. P. Hostetler, C. B. Lewis, 
Albert B. Sequeira, Daniel C. Wall, Willis Whatley, 
Lloyd M. Lee. 


On or about January 25, 1945, and at all times 
thereafter, it, by- its officers, agents and employees 
refused to bargain collectively with the authorized 
representatives of Hast Bay Union of Machinists, 
C.1.0., a labor organization chosen by a majority of 
its machinist employees at its Oakland, California, 
yard for collective bargaining in respect to rates of 
pay, wages, hours of employment, and other condi- 
tions of employment. 


On or about January 25, 1945, the Company’s 
machinist employees named above ceased work as a 
consequenee of the Companv’s unfair labor prac- 
tices. 


By the aets set forth in the paragraphs above, by 
threats to lock out C.I.O. machinists, and by replae- 
ing C.1.0. machinist members with members of 
unions affiliated with Bay Cities Metal Trades Coun- 
cil, and by other acts and conduct, it, by its officers, 
agents, and employees interfered with, restrained, 
and coerced its employees in the exercise of the 
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rights guaranteed in Section 7 of the Act in viola- 
tion of Section 8, subdivision (1) of said Act. 


The undersigned further charges that said unfair 
labor practices are unfair labor practices affecting 
commerce within the meaning of said Act. 


Name and address of person or labor organiza- 
tion making the charge. (If made by a labor organ- 
ization, give also the full name, local number and 
affiliation of organization, and name and official 
position of the person acting for the organization. ) 


EAST BAY UNION OF MACHINISTS, 
LOCAL 1804, C.I.O. 
By /s/ JAMES P. SMITH, 
Business Agent, 560 11th Street, Oak- 
land, Calif. 


Subscribed and sworn to before me this 2nd day 
of March, 1945, at San Francisco, California. 
/s/ WALLACE E. ROYSTER, 
Attorney, 20th Region. 


as 


BOARD’S EXHIBIT No. 1-B 
[Title of Board and Cause. ] 


COMPLAINT 


It having been charged by East Bay Union of 
Machinists, Local 1304, C.I.0., Oakland, California, 
hereinafter called the Union, that W. C. and Agnes 
B. Graham, co-partners doing business as Graham 
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Ship Repair Co., Oakland, California, hereinafter 
called respondents, have engaged in and are now 
engaging in, certain unfair labor practices affecting 
commerce as set forth and defined in the National 
Labor Relations Act, 49 Stat. 449, hereinafter called 
the Act, the National Labor Relations Board, by the 
Regional Director for the Twentieth Region, as 
agent for the National Labor Relations Board, 
designated by the National Labor Relations Board 
Rules and Regulations—Series 3, as amended, Ar- 
ticle IV, Section 1, hereby alleges the following: 


I. 

Respondents, W. C. and Agnes B. Graham, are 
and at all times herein mentioned have been co- 
partners engaged, under the trade name of Graham 
Ship Repair Co., in the operation of a yard in Oak- 
land, California, for the repair and conversion of 
seagoing vessels under contracts with the United 
States Navy, United States Army, and the War 
Shipping Administration. All of the ships thus 
repaired and converted by respondents are used for 
the transportation of passengers and materials in 
interstate and foreign commerce. 


Il. 

Respondents, during the course and conduct of 
their business cause, and continuously have caused, 
large quantities of machinery, machine parts and 
supplies to be purchased and transported in inter- 
state commeree from and through States of the 
United States other than the State of California to 
their ship repair yard in Oakland. 
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ITI. 

The Bay Cities Metal Trades Council, herein 
called the Council, is and at all times herein alleged, 
has been a labor organization composed of a num- 
ber of union locals chartered by international labor 
organizations affiliated with the American Iedera- 
tion of Labor and is a labor organization within the 
meaning of Section 2, subdivision (5), of the Na- 
tional Labor Relations Act. 


East Bay Union of Machinists, Local 1304, char- 
tered by United Steelworkers of America, is affili- 
ated with the Congress of Industrial Organizations 
and is a labor organization within the meaning of 
Section 2, subdivision (5), of the National Labor 
Relations Act. 

IV. 

In order to insure to the employees of respondents 
the full benefit of their right to self organization 
and otherwise to effectuate the policies of the Act, 
the following described group of employees consti- 
tutes a unit appropriate for the purposes of ecollec- 
tive bargaining with respondents in respect to rates 
of pay, wages, hours of employment, or other con- 
ditions of employment: 


(1) All machinists in the Oakland Yard of re- 
spondents specifically including machinist helpers, 
machinist specialists, machinist apprentices, and 
machinist trainees but excluding all supervisory 
employees with authority to hire, promote, dis- 
charge, discipline, or otherwise effect changes in the 
status of emplovees or effectively recommend such 
action. 
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V. 

On or about January 5, 1945, and at all times 
thereafter, a majority and in fact all of the em- 
ployees in said unit had designated the Union as 
their representative for purposes of collective bar- 
gaining with respondents and on that date and at 
all times since the Union has by virtue of Section 
9 (a) of the National Labor Relations Act been the 
exclusive representative of all employees in such 
unit for the purposes of collective bargaining with 
respondents in respect to rates of pay, wages, hours 
of employment, or other conditions of employment. 


VI. 

On or about January 5 and 6, 1945, and on various 
dates thereafter the Union, as the exclusive repre- 
sentative of all employees in the unit described in 
Paragraph IV, above, requested respondents to bar- 
gain collectively in respect to rates of pay, wages, 
hours of employment and other conditions of em- 
ployment. On said dates, and at all times there- 
after, and particularly on or about Jannary 13, 1945, 
respondents refused, and still refuse to bargain 
collectively with the Umion as such representative. 


VII. 

On or about January 13, 1945, respondents by 
their officers, agents, and emplovees signed a collec- 
tive bargaining agreement with the Couneil which 
respondents and the Council claimed and still elaim 
eovers all production and maintenance employees 
of respondents including machinist employees in 
the unit described in paragraph IV, above, and 
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which requires membership in unions affiliated with 
the Council as a condition of employment for all 
employees covered thereby. At the time of signa- 
ture of said contract, none of the employees in the 
unit described in paragraph IV, above, had desig- 
nated the Council as his representative for the pur- 
poses of collective bargaining. Furthermore, at the 
time of signature of said contract, the Council was 
not the designated bargaining representative of a 
majority of respondents’ employees in the unit 
covered by the agreement. 


VIII. 

By reason of all the matters alleged in paragravhs 
IV, V, VI, Vil, the contract referred to in para- 
graph VII is unlawful and void insofar as it covers 
or purports to cover employees in the unit described 
in paragraph IV hereof. 


IX. 

On, or about January 25 and 26, 1945, respondents 
urged, persuaded, and warned all its employees in 
the unit described in paragraph IV, above, named 
in Appendix A attached hereto to become and re- 
main members of a labor organization affiliated with 
the Council, which organization was not the repre- 
sentative of said employees within the meaning of 
Section 9 (a) of the Act, and it threatened said 
employees with loss of employment if they refused 
or failed to become and remain members of said 
labor organization. Respondents further informed 
both its machinist-employees described in paragraph 
IV, above, and representatives of the Union that 
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from and after January 26, 1945, only members of 
unions affiliated with the Council would be emploved 
by respondents in the unit described in paragraph 
IV, above, and all Union members were to be and 
would be replaced by members of unions affiliated 
with the Council. On January 25 and 26, 1945, 
respondents replaced all employees in the unit de- 
seribed in paragraph IV, above, with members of 
unions affiliated with the Council (thereby terminat- 
ing the employment of all) employees within the 
unit described in paragraph IV, solely because of 
their membership in the Union. 


X. 

Because of, and as a result of the unfair labor 
practices of the respondents described in para- 
graph VI, VII, and IX, above, the employees in 
the unit deseribed in paragraph IV, engaged in a 
strike and all such employees ceased work on or 
about January 25, 1945. The said strike has con- 
tinued from January 25, 1945, down to and inelud- 
ing the date of issuance of this complaint and at the 
date hereof is now in progress and is a current labor 
dispute within the meaning of Section 2, subdivi- 
sions (3) and (9), of the Act and the participants 
therein are employees of the respondents within 
the meaning of Section 2, subdivision (3), of the 
Act. 

XI. 

On, or about February 14, and February 18, 1945, 
and on several occasions thereafter, the Union, aet- 
ing on behalf of said employees who were on strike, 
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requested respondents to reinstate said striking em- 
plovees to positions held by them before the strike. 
Respondents, on said dates, and at all times there- 
after, refused to reinstate said striking emplovees 
or any of them to their former or substantially 
equivalent positions solely because of their member- 
ship in the Union and their participation in said 
strike. 


XIT. 


By all of the acts of respondents, their officers, 
agents, and employees, as set forth in paragraphs 
VI, VII, IX, X, and XI, above, and by each of said 
acts, the respondents have interfered with, coerced, 
and restrained their employees in the exercise of the 
rights guaranteed in Section 7 of the Act, and by 
all of said acts, and by each of them, have engaged 
in, and are engaging in, unfair labor practices with- 
in the meaning of Section 8, subdivision (1), of 
the Act. 


OTT: 


By all of the acts of respondents, their officers, 
agents, and employees, as set forth in paragraphs 
TX, X, XI, above, and by each of said acts, the re- 
spondents have discriminated and are discriminat- 
ing in regard to the hire and tenure of employment 
of their employees and did thus disconrage and are 
discouraging membership in the Union, and did 
thereby engage in, and are thereby engaging in, un- 
fair labor practices within the meaning of Section 
8, subdivision (3) of the Act. 
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XIV. 

By all of the acts of respondents, their officers, 
agents, and employees, as set forth in paragraph 
VI and VII, above, the respondents refused on re- 
quest to bargain with the designated bargaining rep- 
resentative of their employees in an appropriate 
unit, as described in paragraphs IV and V, above, 
and did thereby engage, and are thereby engaging 
in unfair labor practices within the meaning of Sec- 
tion 8, subdivision (5) of the Act. 


KV. 

The activities of the respondents, their officers, 
agents, and employees, as set forth in paragraphs 
VI, VII, TX, X and XI, above, occurring in con- 
nection with the operations of the respondents as 
described in paragraphs I and II, above, have a 
close, intimate, and substantial relationship to trade, 
traffic, and commerce among the several states and 
with foreign countries, and have led and tend to 
lead to labor disputes burdening and obstructing 
commerce and the free flow of commerce. 


XVI. 

The aforesaid acts of the respondents, their offi- 
cers, agents and employees, as set forth in para- 
eraphe VI, VII, [X,uX. XT, AVL, ATI, AAV, anna 
XV, constitute unfair labor practices affecting eom- 
merce within the meaning of Section 8, subdivisions 
(1), (3) and (5), and Section 2, subdivisions (6) 
and (7), of the Act. 


Wherefore the National Labor Relations Board, 


W.C. and Agnes Graham IMs 


on the 3rd day of March, 1945, issues its complaint 
against W. C. and Agnes B. Graham, respondents 
herein. 


[Seal] /s/ JOSEPH E. WATSON, 
Region Director, 20th Region. 


APPENDIX A 


Frank E. Shaffer, James E. Potter, Elga O. Ash- 
craft, Gus B. Berness, Thomas F. Wright, Benja- 
min F, Clark, Jim H. Clark, William (Bill) Sear- 
ing, E. P. Hostetler, C. B. Lewis, Albert B. 
Sequeira, Daniel C. Wall, Willis H. ee: Lloyd 
M. Lee. 


BOARD’S EXHIBIT No. 1-C 
NOTICE OF HEARING 


Please Take Notice that on the 15th day of March, 
1945, at 10 o’clock in the forenoon in Room 449, 
Post Office Building, 7th and Mission Streets, San. 
Francisco, California, a hearing will be conducted 
before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations 
set forth in the Complaint attached hereto, at which 
time and place you will have the right to appear in 
person, or otherwise, and give testimony. 


A copy of the Charge upon which the Complaint 
is based is attached hereto. 


You are further notified that you have the right 
to file with the undersigned Regional Director, act- 
ing in this matter as agent of the National Labor 
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Relations Board, an answer to the said Complaint 
within ten (10) days from the service thereof. 


Please Take Notice that duplicates of all exhibits 
which are offered in evidence will be required un- 
less, pursuant to request or motion, the Trial Ex- 
aminer in the exercise of his discretion and for 
good cause shown, directs that a given exhibit need 
not be duplicated. 


In Witness Whereof the National Labor Rela- 
tions Board has caused this, its Complaint and 
Notice of Hearing, to be signed by the Regional 
Director for the Twentieth Region on this 3rd day 
of March, 1945. 


[Seal] /s/ JOSEPH E. WATSON, 
Regional Director, National 
Labor Relations Board. 


(Affidavit as to Service attached.) 


BOARD’S EXHIBIT No. 2 
[Title of Board and Cause. | 
FIRST AMENDED CHARGE 


Pursuant to Section 10 (b) of the National Labor 
Relations Act, the undersigned hereby charges that 
W. C. and Agnes ’B. Graham, d/b/a Graham Ship 
Repair Co., at 501 Ist Street Cl’oot of Washington), 
Oakland, Calif., employing 125 workers im ship 
repair, has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8, 
subsections (1) and (3) and (5) of said Act, in that 
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on or about January 25, 1945, it, by its officers, 
agents, and employees signed a closed shop contract 
with the Bay Cities Metal Trades Council allegedly 
covering all its employees including machinist em- 
ployees at its Oakland, California, yard at a time 
when all its machinist employees were members of 
and represented by East Bay Union of Machinists, 
CeO. 


By signing said contract and by proceeding to 
enforce the provisions thereof, it, by its officers, 
agents and employees, discriminated in regard to 
hire and tenure of employment and terms and con- 
ditions of employment of its machinist employees, 
namely, Frank Schaffer, Jim Potter, Elga Asheraft, 
Gustov Berness, Tom Wright, B. F. Clark, Jim H. 
Clark, Bill Searing, E. P. Hostetler, C. B. Lewis, 
Albert B. Sequeira, Daniel C. Wall, Willis Whatley, 
Lloyd M. Lee. 


On or about January 25, 1945, and at all times 
thereafter, it. by its officers, agents and employees 
refused to bargain collectively with the authorized 
representatives of East Bay Union of Machinists, 
C.1.0., a labor organization chosen by a majority of 
its machinist employees at its Oakland, California, 
vard for collective bargaining in respect to rates of 
pay, wages, hours of employment, and other condi- 
tions of employment. 


On or about January 25, 1945, the Company’s 
machinist employees named above ceased work as 
a consequence of the Company’s unfair labor prac- 
tices. 
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By the acts set forth in the paragraphs above, by 
threats to lock out C.I.O. machinists, and by replac- 
ing C.1.O. machinist members with members of 
unions affiliated with Bay Cities Metal Trades 
Council, and by other acts and conduct, it, by its 
officers, agents and employees interfered with, re- 
strained, and coerced its employees in the exercise 
of the rights guaranteed in Section 7, of the Act 
in violation of Section 8, subdivision (1) of said 
Act. 


The undersigned further charges that said unfair 
labor practices are unfair labor practices affecting 
commerce within the meaning of said Act. 


‘Name and address of person or labor organiza- 
tion making the charge. (If made by a labor organ- 
ization, give also the full name. local number and 
affiliation of organization, and name and official 
position of the person acting for the organization.) 


This charge was filed by an individual who also 
filed an affidavit attesting that he is an employee of 
the employer concerned at the repair yard involved. 
I am satisfied that the charging individual is an 
employee as he represents. 

/s/ JOSEPH E. WATSON, 
Regional Director. 

Subseribed and sworn to before me this 7th day of 
Mareh, 1945, at San Francisco, California. 

/s/ WALLACE E. ROYSTER, 
Attorney, 20th Region. 

(Exhibit No. 2 (a) Affidavits as to Service at- 

tached. ) 
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BOARD’S EXHIBIT No. 4 


United States of America 
Before the National Labor Relations Board 
Twentieth Region 


Case No. 20-C-1304 
In the Matter of— 


W. C. and AGNES B. GRAHAM, doing busi- 
ness as GRAHAM SHIP REPAIR CoO,, 


and 


EAST BAY UNION OF MACHINISTS, 
LOCAL 1304, C.1.0., 


and 


BAY CITIES METAL TRADES COUNCIL, 
A. F. of L., Party to the Contract. 


ANSWER TO COMPLAINT 


Comes now Bay Cities Metal Trades Council, 
A. F. of L., party to the contract, and answering the 
complaint issued in the above-entitled matter, ad- 
mits, denies and alleges: 


if 
Answering Paragraph I of the said complaint, 
said Council is without knowledge with respect to the 
allegations in said paragraph contained. 


JOU, 
Answering Paragraph II of the said complaint, 
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said Council is without knowledge with respect to 
the allegations in said paragraph contained. 


HE 

Answering Paragraph III of the said complaint, 
said Council admits the allegations in said paragraph 
contained. 

IV. 

Answering Paragraph IV of the said complaint, 
said Council denies the allegations in said paragraph 
contained. 

V. 

Answering Paragraph V of the said complaint, 
said Council denies the allegations contained in said 
paragraph but admits that some undetermined num- 
ber of employees of respondent had on or about Jan- 
uary 5, 1945, and thereafter, designated the East 
Bay Union of Machinists, Local 1304, C.I.0., as their 
collective bargaining representative. 


VI. 
Answering Paragraph VI of the said complaint, 
said Council is without knowledge with respect to 
the allegations in said paragraph contained. 


VII. 

Answering Paragraph VII of the said complaint, 
said Council denies the allegations in said paragraph 
contained except that it admits that there is in effect 
and has been in effect at all times mentioned in the 
complaint a collective bargaining agreement between 
the said Council and respondent which covers all 
production and maintenance employees of respond- 
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ent, including machinists, machinists helpers, ma- 
chinists specialists, machinists apprentices and ma- 
ehinists trainees, and that the said agreement re- 
quires membership in unions affiliated with the 
Council as a condition of employment for all em- 
ployees covered thereby. 


VIII. 

Answering Paragraph VIII of the said complaint, 
said Council denies the allegations in said paragraph 
contained. 

IX. 

Answering Paragraph IX of the said complaint, 
said Council is without knowledge with respect to 
the allegations in said paragraph contained and in 
connection with the allegations of said paragraph 
said Council alleges that at all times mentioned in 
complaint herein, said Council has been and still is 
the respresentative of all production employees of 
respondent, including those in the machinists cate- 
gory set forth in Paragraph IV of the said com- 
plaint within the meaning of Section 9-a of the Act. 


X. 

Answering Paragraph X of the said complaint, 
said Council denies the allegations contained in said 
paragraph but admits that certain employees of re- 
spondent did strike on or about the 25th day of Jan- 
uary, 1945. 

XI. 

Answering Paragraph XI of said complaint, said 
Council is without knowledge with respect to the 
allegations in said paragraph contained. 
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XII. 
Answering Paragraphs XII, XIII, XIV, XV, 
and XVI of the said complaint, said Council denies 
_ the allegations in said paragraphs contained. 


/s/ CHARLES J. JANIGIAN, 


Attorney for Bay Cities Metal Trades Council, 
A. F. of L., Party to the Contract. 


State of California, 
City and County of San Francisco—ss. 


Thomas A. Rotell, being first duly sworn, deposes 
and says: 


That he is the assistant secretary of the Bay Cities 
Metal Trades Council, A. F. of L., party to contract; 
that he is making this verification for and on behalf 
of said Council; that he has read the foregoing 
Answer to Complaint and knows the contents thereof 
and that the same is true to the best of his knowl- 
edge, information and belief. 


/s/ THOMAS A. ROTELL. 


Subscribed and sworn to before me this 16th day 
of March, 1945. 


/s/ JOHN PAUL JENNING, 
Regional Attorney, N.L.R.B., 
28th Region. 
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EXCEPTIONS OF BAY CITIES METAL 
TRADES COUNCIL 'TO INTHRMEDIATIE 
REPORT OF TRIAL EXAMINER 


The Bay Cities Metal Trades Council, hereinafter 
referred to as the Council, party to the contract 
above named, hereby files the following exceptions 
to the intermediate report of the trial examiner 
filed in the above-entitled proceedings, as follows, 
to-wit: 

L 

The Council excepts to the ruling of the trial 
examiner herein denying the motion made by its 
counsel at the conclusion of the hearings held in 
the above-entitled matter to dismiss the complaint 
issued in the above proceedings upon the grounds 
stated at the time of the making of said motion. 


isle 
The Council excepts to the following findings and 
each of them contained in the said intermediate re- 
port of the said trial examiner cn the ground that 
the said findings are unsupported by the evidence 
and that the said findings and each of them are con- 
trary to law: 


1. The finding appearing in lines 9 and 10 on 
page 4 of said intermediate report as follows: 

“The Council, however, offered no evidence in 
support of its contention.”’ 


2. Commencing with the words ‘‘In a matter’’ 
appearing in line 18 to and including the words 
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‘‘Hast Bay shipyards involved”’ appearing in lines 
34 and 35 on page 5 of said intermediate report. 


3. The paragraph commencing with line 37, page 
5, to the end of said paragraph at line 47, page 5, 
of said intermediate report. 


4. The paragraph commencing with line 52, page 
5, to the end of said paragraph at line 62, page 5. 


5. Portion of said intermediate report commenc- 
ing with the words ‘‘the respondent’’ appearing at 
line 21, page 6, to and including the words ‘‘indus- 
trial organization’’ appearing in line 27, page 6. 


6. All of footnote #6 appearing on pages 6 and 
7 of said intermediate report. 


ES 


(. The following finding appearing in lines 9 
and 10, page 7, of said intermediate report : 

‘‘On the latter date, Lehaney and Graham in- 
structed Close to request Smith to prepare a 
contract covering the machinists.”’ 


8. The paragraph commencing with line 27, page 
7, to the end of said paragraph appearing in line 42, 
page 7. 

9. Commencing with line 4, page 7, to the end 


of line 29, page 8. 


10. Commencing with line 34, page 8, and end- 
ing at line 44, page 8. 


11. The paragraph commencing at line 46, page 
8, to the end of said paragraph appearing at line 
o2, page 8. 
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12. The finding appearing on page 9, lines 5 and 
6, as follows: 
‘‘At the end of the day shift all the machin- 
ists belonging to the Union were discharged.”’ 


13. The paragraph commencing with line 8, page 
9, and ending at line 20, page 9. 


14. The paragraph commencing with line 22, 
page 9, to the end of said paragraph appearing in 
line 28, page 9. 


15. The paragraph commencing at line 32, page 
9, to the end of said paragravh in line 37, page 9. 


16. The portion of the intermediate report en- 
titled ‘‘The Remedy,’’ commencing with line +41, 
page 9, and ending at line 19, page 10. 


17. The portion of the intermediate report en- 
titled ‘‘Conclusions of Law’? commencing at page 
10 except as to a finding that the East Bay Union 
of Machinists and the Bay Cities Metal Trades 
Council are labor organizations within the meaning 
of Section 2(5) of the Act. 


18. The portion of said intermediate report en- 
titled ‘‘Recommendations’’, commencing at line 25, 
page 11, to the end of said intermediate report. 


Dated: July 3, 1945. 


/s/ CHARLES J. JANIGIAN, 


Attorney for Bay Cities Metal Trades Council, 
A. F. of L. 
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United States of America 
Before the National Labor Relations Board 


Case No. 20-C-1304 


In the Matter of 


W. C. and AGNES GRAHAM, doing business 
as GRAHAM SHIP REPAIR CO. 


and 


EAST BAY UNION OF MACHINISTS, 
LOCAL 1304, ©. I. 0. 


and 


BAY CITIES METAL TRADES COUNCIL, 
A. F. of L., Party to the Contract. 


DECISION AND ORDER 


On June 8, 1945, the Trial Examiner issued his 
Intermediate Report in the above-entitled proceed- 
ing, finding that the respondents had engaged in 
and were engaging in certain unfair labor practices 
affecting commerce and recommending that they 
cease and desist therefrom and take certain affirma- 
tive action, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter, the 
Council filed exceptions to the Intermediate Re- 
port and a supporting brief. Pursuant to notice 
served on all parties, the Board heard oral argu- 
ment at Washington, D. C., on August 14, 1945. 


W.C. and Agnes Graham 23 


The Council and the Union participated in the 
oral argument; the respondents did not appear. 


The Board has reviewed the rulings made by the 
Trial Examiner at the hearing, and finds that no 
prejudicial error was committed. The rulings are 
hereby affirmed. The Board has considered the In- 
termediate Report, the Council’s exceptions and 
brief, and the entire record, and hereby adopts 
the findings, conclusions, and recommendations of 
the Trial Examiner with the additions noted below: 


1. The Trial Examiner found (1) that on and 
after January 2, 1945, the Union represented a ma- 
jority of the employees in an appropriate unit 
of machinists; (2) that the respondents did not in- 
tend to have the machinists covered by the closed- 
shop contract with the Council, dated January 2, 
1945, and that the Council was aware of the re- 
spondents’ position in that regard; and (3) that 
the closed-shop contract with the Council was not 
a valid defense to the respondents’ refusal to bar- 
gain with the Union on behalf of the machinists 
on and after January 17, 1945, and to the respon- 
dents’ discrimination in regard to the hire and 
tenure of employment of the machinists on Janu- 
ary 25, 1945. We agree. 


2. The Council asserts that the closed-shop con- 
tract with the respondents, dated January 2, 1945, 
was intended by the parties to cover all production 
and maintenance employees, including machinists. 
But even assuming, arguendo, the correctness of 
the Council’s contention and possible error by the 
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Trial Examiner in resolving this issue, we find 
that, under the circumstances of this case, a unit 
of production and maintenance employees, includ- 
ing machinists, 1s inappropriate. It is conceded that 
the Council did not represent a majority of the 
machinists, if regarded as a separate unit. 


At the time of the execution of the contract in 
question, and since at least 1936, the machinists 
employed in ship repair yards located in Alameda 
County, where the respondents’ yard is situated, 
bargained separately and apart from other pro- 
duction and maintenance employees.! With the 
exception of one or two yards, all these ship repair 
yards operated, and now operate, under the Master 
Ship Repair Contract with the Council of April 
1, 1940, covering production and maintenance em- 
ployees, exclusive of machinists, and under sep- 
erate contracts with the Union, covering machin- 
ists. The record further shows that collective bar- 
gaining at the respondents’ yard, from the time 
of its establishment in 1942 until the respondents 
took possession in January, 1945, was conducted 
on a two-unit basis, with the Union representing 
the machinists and the Council representing crafts 
other than machinists. On January 1, 1945, there 
were outstanding at the yard two closed-shop con- 
tracts, one with the Union covering machinists and 
other with the Council incorporating the terms of 
the Master Ship Repair Agreement of April 1, 1940, 


See Matter of Bethlehem-Alameda Ship Yards, 
Ine., 53 N. L. R. B. 999. 
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covering all other crafts.2 When the respondents 
took possession of the yard pursuant to their lease, 
they contemplated, and in fact made, no change 
in the nature of the business conducted by their 
predecessors Judson and Johnson, which was ship 
repairing. Nor did the respondents contemplate, 
or effect, any substantial change in the personnel 
of the yard.4 


“Under their lease, the respondents assumed no 
obligations to carry out the terms of these con- 
tracts. 


3We find no merit in the Council’s contention that 
the respondents’ predecessors were engaged in the 
business of new ship construction as distinguished 
from ship repair work. Johnson, former general 
manager of Judson, testified that Judson was pri- 
marily engaged in ‘‘conversion”’ of the vessels that 
had been to sea for the use of the Navy, and this 
work was considered repair work, and that it was 
paid for at the repair rate. In its brief in support 
of the exceptions to the Intermediate Report, the 
Council admitted that Judson as well as Johnson 
operated the Yard under the Master Ship Repair 
Agreement with the Council of April 1, 1940, thus 
in effect conceding that Judson and Johnson were 
engaged in ship repair business. Upon the entire 
record, we find that Judson as well as Johnson was 
engaged in the ship repair business. 


“The respondents took over a number of em- 
ployees of Johnson including three machinists and 
put them on their pay roll on January 2 and 3. 
Kither before January 1 or shortly thereafter the 
respondents entered into an agreement with the 
Navy pursuant to which their source of labor sup- 
ply was limited mainly to the former employees 
of Judson. Immediately thereafter, the respon- 
dents began hiring men formerly emploved by Jud- 
son. 
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Upon the entire record, and particularly in view 
of the history of collective bargaining on a two- 
unit basis, the fact that the respondents neither 
eontemplated nor effected any substantial changes 
in the nature or personnel of the business c¢on- 
ducted by their predecessors, and the fact that the 
machinists had not changed their affiliation and the 
respondents had no reason to believe that any 
change in affiliation had occurred or would soon 
occur, we find that a unit composed of all produc- 
tion and maintenance employees, including machin- 
ists, was, and is, inappropriate within the mean- 
ing of Section 9 of the Act.6 Whatever majority the 
Council may have had in such an over-all unit, it 
admittedly had none within a machinists’ unit 
standing alone. Since the unit covered by the closed- 
shop contract, dated January 2, 1945, 1s inappro- 
priate, the contract failed to satisfy the Proviso 
to Section 8 (3) of the Act and hence can serve as 
no defense to the respondents’ refusal to bargain 
with the Union on behalf of machinists and to the 
respondents’ discriminatory treatment of the ma- 
chinists. 


3. ‘The Council also contends that the 14 machin- 
ists were not discharged, as the Trial Examiner 
found, but that they were given an opportunity to 
remain in the employ of the respondents upon con- 


See Matter of Howard B. Jones Co., 55 N. L. 
R. B. 1176; Matter of Dain Manufacturing Co., 52 
N. L. R. B. 1084; cf. Matter of South Carolina 
Granite Co., 58 N. L. R. B. 1448; and Matter of 
Synero Machine Co., Inc., 62 N. L. R. B., No. 126. 
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dition that they join the A. F. L. union. Since, as 
we have found, the closed-shop contract did not 
satisfy the Proviso to Section 8 (3) of the Act, the 
conditioning of further employment of the ma- 
chinists upon their joining the A. F. L, union is as 
direct a violation of the Act as their outright dis- 
charge for being members of the Union. We find 
no merit in the Council’s contention. 


ORDER 

Upon the entire record in the case and pursuant 
to Section 10 (c) of the National Labor Relations 
Act, the National Labor Relations Board hereby 
orders that the respondents, W. C. and Agnes Gra- 
ham, doing business as Graham Ship Repair Co., 
Oakland, California, and their agents, successors, 
and assigns, shall: 


1. Cease and desist from: 

(a) Discouraging membership in East Bay 
Union of Machinists, Local 1804, affiliated with the 
Congress of Industrial Organiaztions, or in any 
other labor organization of their employees, by 
laying off, discharging or refusing to reinstate any 
of their employees, by refusing to employ any 
member of the said labor organization, by condi- 
tioning further employment upon membership in 
Bay Cities Metal Trades Council, affiliated with the 
American Federation of Labor, or by discriminating 
in any other manner in regard to their hire and 
tenure of employment, or any term or condition of 
their employment; 

(b) Recognizing Bay Cities Metal Trades Coun- 
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eil, affiliated with the American Federation of La- 
bor, as the exclusive representative of the employees 
in the appropriate unit described in paragraph 2 
(ec) of this Order; 

(c) Giving effect to their contract, dated Janu- 
ary 2, 1945, with the Bay Cities Metal Trades Coun- 
ceil, affiliated with the American Federation of La- 
bor, or to any extension, renewal, revision, modifi- 
cation or supplement thereof or to any supersed- 
ing contract which may now be in effect, insofar as 
it affects their employees in the appropriate unit 
described in paragraph 2 (¢) of this Order; 

(d) Refusing to bargain collectively with East 
Bay Union of Machinists, Local 1304, affiliated with 
the Congress of Industrial Organizations, as the 
exclusive representative of their employees in the 
appropriate unit described in paragraph 2 (c) of 
this Order, with respect to rates of pay, wages, 
hours of employment, and other conditions of em- 
ployment ; 

(e) In any other manner interfering with, re- 
straining, or coercing their emplovees in the exer- 
cise of the right to self-organization, to form labor 
organizations, to join or assist Kast Bay Union of 
Machinists, Local 1304, affiliated with the Congress 
of Industrial Organizations, or any other labor or- 
ganization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective 
bargaining or other mutual aid or protection as 
guaranteed in Section 7 of the Act. 


2. ‘Take the following affirmative action which 
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the Board finds will effectuate the policies of the 
Act: 

(a) Offer to Frank E. Shaffer, James E. Potter, 
Elga O. Asheraft, Gus B. Berness, Thomas F. 
Wright, Benjamin F. Clark, Jim H. Clark, Wil- 
liam (Bill) Searing, EK. P. Hostetler, C. B. Lewis, 
Albert B. Sequeira, Daniel C. Wall, Willis H. 
Whatley, Lloyd M. Lee immediate and full rein- 
statement to their former or substantially equiva- 
lent positions, without prejudice to their seniority 
and other rights and privileges; 

(b) Make whole the employees named in para- 
graph 2 (a) of this Order for any loss of pay they 
may have suffered by reason of the respondents’ 
discrimination against them, by payment to each of 
them of a sum of money equal to the amount which 
he normally would have earned as wages from the 
date of the respondents’ discrimination against him 
to the date of the respondents’ offer of reinstate- 
ment, Jess his net earnings during such period; 

(c) Upon request, bargain collectively with East 
Bay Union of Machinists, Local 1304, affiliated 
with the Congress of Industrial Organizations, as 
the exclusive representative of all the respondents’ 
machinists, machinist helpers, machinist specialists, 
machinist apprentices, and machinist trainees, but 
excluding all supervisory employees with authority 
to hire, promote, discharge, discipline, or otherwise 
effect changes in the status of employees or effec- 
tively recommend such action, in respect to rates 
of pay, wages, hours of employment, and other con- 
ditions of employment; 
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(d) Post in their ship repair yard at Oakland, 
California, copies of the notice attached hereto, 
marked “‘Appendix A.’’ Copies of said notice, to be 
furnished by the Regional Director for the Twen- 
tieth Region, shall, after being duly signed by the 
respondents’ representative, be posted by them im- 
mediately upon receipt thereof and maintained by 
them for sixty (60) consecutive days thereafter, 
in conspicuous places, ineluding all places where 
notices to employees are customarily posted. Rea- 
sonable steps shall be taken by the respondents to 
insure that said notices are not altered, defaced, 
or covered by any other material; 

(e) Notify the Region Director for the Twen- 
tieth Region in writing, within ten (10) days from 
the date of this Order, what steps the respondents’ 
have taken to comply herewith. 


Signed at Washington, D. C., this 12th day of 
September, 1945. 


[Seal] PAUL M. HERZOG 
Chairman 


JOHN M. HOUSTON 
Member 
National Labor Relations 
Board 


APPENDIX A 
NOTICE TO ALL EMPLOYEES 


Pursuant to a Decision and Order of the National 
Labor Relations Board, and in order to effectuate 
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the policies of the National Labor Relations Act, 
we hereby notify our employees that: 

We will not in any manner interfere with, re- 
strain, or. coerce our employees in the exercise of 
their right to self-organization, to form labor or- 
ganizations, to join or assist East Bay Union of 
Machinists, Local 1304, C. I. O., or any other labor 
organization, to bargain collectively through rep- 
resentatives of their own choosing, and to engage 
in concerted activities for the purpose of collective 
bargaining or other mutual aid or protection. 

We will offer to the employees named below 
immediate and full reinstatement to their former 
or substantially equivalent positions without preju- 
dice to any seniority or other nights and privileges 
previously enjoyed, and make them whole for any 
loss of pay suffered as a result of the discrimina- 
tion. 

We will bargain collectively upon request with 
the above-named union as the exclusive representa- 
tive of all employees in the bargaining unit de- 
scribed herein with respect to rates of pay, hours 
of employment or other conditions of employment, 
and if an understanding is reached, embody such 
understanding in a signed agreement. The bar- 
gaining unit is: 

All machinists of W. C. and Agnes Graham, doing 
business as Graham Ship Repair Co., including ma- 
chinist helpers, machinist specialists, machinist ap- 
prentices, and machinist trainees but excluding all 
supervisory employees with authority to hire, pro- 
promote, discharge, discipline, otherwise effect 
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changes in the status of employees or effectively 
recommend such action. 

The employees to be offered reinstatement with 
back pay are: Frank EK. Shaffer, James E. Potter, 
Elga O. Asheraft, Gus B. Berness, Thomas F. 
Wright, Benjamin F. Clark, Jim H. Clark, Wil- 
liam (Bill) Searing, E. P. Hostetler, C. B. Lewis, 
Albert B. Sequeira, Daniel C. Wall, Willis H. 
Whatley, and Lloyd M. Lee. 

We will not give effect to our contract, dated Jan- 
uary 2, 1945, with the Bay Cities Metal Trades 
Council, affiliated with the American Federation of 
Labor, or to any extension, renewal, revision, modifi- 
cation or supplement thereof or to any superseding 
contract which may now be in effect, insofar as 
it affects our employees in the unit above described. 

All our employees are free to become or remain 
members of the above-named union or any other 
labor organization. We will not discriminate in re- © 
gard to hire or tenure of employment or any term 
or condition of employment against any employee 
because of membership in or activity on behalf of 
any such labor organization. 


W. C. and AGNES GRAHAM, 
doing business as Graham 
Ship Repair Co., (Em- 
ployer) 
IDSC 


(Representative) 
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Note: Any of the above-named employees pres- 
ently serving in the armed forces of the United 
States will be offered full reinstatement upon ap- 
plication in accordance with the Selective Service 
Act after discharge from the armed forces. 


This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 


[Title of Board and Cause.] 
Mr. Wallace E. Royster, for the Board. 


Mr. Bernard B. Stimmel, of San Francisco, Calif., 
for the respondents. 


Mr. J. H. Sapiro, of San Francisco, Calif., for 
the Union. 


Mr. Charles J. Janigian, of San Francisco, Calif., 
for the Council. 


INTERMEDIATE REPORT 
STATEMENT OF THE CASE 


Upon a first amended charge duly filed on March 
2, 1945, by East Bay Union of Machinists, Local 
1304, affiliated with the Congress of Industrial Or- 
ganizations, herein called the Union, the National 
Labor Relations Board, by the Regional Director 
for the Twentieth Region (San Francisco, Califor- 
nia), issued its complaint, dated Mareh 3, 1945, 
against W. C. Graham and Agnes Graham, doing 


34 National Labor Relations Board vs. 


business as Graham Ship Repair Co., herein called 
the respondents, alleging that the respondents, and 
each of them, had engaged in and were engaging in 
unfair labor practices affecting commerce within 
the meaning of Section 8 (1), (3), and (5) and Sec- 
tion 2 (6) and (7) of the National Labor Relations 
Act, 49 Stat. 449, herein called the Act. Copies of 
the complaint and the first amended charge, accom- 
panied by notice of hearing thereon, were duly 
served upon the respondents and Bay Cities Metal 
Trades Council, affiliated with the American Fed- 
eration of Labor, herein called the Council, a party 
to the contract. 


With respect to unfair labor practices, the com- 
plaint, as amended at the hearing, alleges in sub- 
stance that the respondents (1) on or about Jan. 5, 
Jan. 6, and Jan. 18, 1945, and at all times there- 
after, refused to bargain collectively with the Union 
as the exclusive representative of their employees 
in a certain appropriate unit,! although a majority 
of the employees in the said unit had designated 
the Union as their representative for such purpose; 
(2) on or about January 13, 1945, entered into a 


'The unit alleged in the complaint to be appropri- 
ate comprises all the respondents’ machinists, ma- 
chinist helpers, machinist specialists. machinist ap- 
prentices and machinist trainees, but excluding all 
supervisory employees with authority to hire, pro- 
mote, discharge, discipline, or otherwise effect 
changes in the status of employees or effectively 
recommend such action. The persons in the machin- 
ist category are the only ones involved in this pro- 
ceeding. 
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written collective bargaining contract with the 
Council, although at the time of the execution of 
said agreement the Council had not been designated 
the exclusive representative of the employees; (3) 
on or about January 25, 1945, urged, persnaded, 
and warned their employees to become members 
of the Council, and threatened their employees with 
discharge if they failed or refused to become and 
remain members of the Council; (4) on or about 
January 25, 1945, discharged 14 named employees? 
because they failed and refused to become members 
of the Council; and (5) by the foregoing acts, in- 
terfered with, restrained, and coerced their em- 
ployees in the exercise of the rights guaranteed in 
Section 7 of the Act. The respondents filed to an- 
swer. The answer filed by the Council avers, inter 
alia, that during all times material] herein, the re- 
spondents and the Council have had a valid collec- 
tive bargaining agreement covering all the em- 
ployees of the respondents, including those in the 
unit alleged in the complaint to be appropriate. 


Pursuant to notice, a hearing was held from 
March 15 to March 21, 1945, inclusive, at San Fran- 
cisco, California, before the undersigned, Howard 
Myers, the Trial Examiner duly designated by the 
Chief Trial Examiner. The Board, the respondent, 


2Frank E. Shaffer, James E. Potter, Elga O. Ash- 
eraft, Gus B. Berness, Thomas F. Wright, Benja- 
min F Clark, Jim H. Clark, William (Bill) Sear- 
ing, E. P. Hostetler, C. -B. Lewis, Albert B. Se- 
queira, Daniel C. Wall, Willis H. Whatley, and 
Floyd M. Lee. 
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the Union, and the Council were represented by 
counsel and participated in the hearing. Full oppor- 
tunity to be heard, to examine and cross-examine 
witnesses, and to introduce evidence pertinent to 
the issues was afforded all parties. At the conelu- 
sion of the hearing, Board’s counsel moved to con- 
form the pleadings to the proof with respect to 
minor inaccuracies, typographical errors, misspell- 
ing, and the like. The motion was granted without 
objection. Counsel for the Council then moved to 
dismiss the complaint for lack of proof. Decision 
thereon was reserved. The motion is hereby denied. 
Oral argument, in which counsel for the respective 
parties participated, was heard at the conclusion of 
the taking of the evidence and is part of the record. 
The parties were granted leave to file briefs with 
the undersigned on or before April 4, 1945. A brief 
has been received from counsel for the Union. 


Upon the entire record in the case and from his 
observation of the witnesses, the undersigned makes, 
in addition to the above, the following: 


FINDINGS OF FACT 
I. THE BUSINESS OF THE RESPONDENTS 


The respondents’ ship repair yard is located at 
501 First Street, Oakland, California, where they 
are engaged in repairing and reconverting combat, 
landing, and transport ships for the United States 
Navy and cargo and other vessels for the War Ship- 
ping Administration. During January and Tebru- 
ary, 1945, the respondents’ gross income from their 
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ship repair business aggregated approximately 
$200,000. About 15 or 20 per cent of the ships re- 
paired and reconverted during those months came 
to the respondents’ yard from points outside of the 
State of California. During the same period, the 
respondents’ purchases amounted to approximately 
$60,000; about 15 or 20 per cent thereof came from 
points outside the State of California. The respon- 
dents’ estimated business for the current year will 
aggregate about $2,500,000. 

~The respondents concede that the Board has 
jurisdiction in this matter. 


II. THE ORGANIZATIONS INVOLVED 


East Bay Union of Machinists, Local 1304, is a 
labor organization affiliated with the Congress of 
Industrial Organizations, and Bay Cities Metal 
Trades Council is a labor organization affiliated with 
the American Federation of Labor. Both organiza- 
tions admit to membership employees of the re- 
spondents. 


il. THE UNFAIR LABOR PRACTICES 
A. Background 


The property upon which the respondents’ yard is 
located is owned by the Port Authority of the City 
of Oakland, California. In the Spring of 1948, 
Judson-Pacific War Industries, herein called Jud- 
son, leased the property and erected thereon a ship 
repair yard. In November, 1944, Judson sold its 
equipment to Walter W. Johnson Company, herein 
called Johnson. However, Johnson did not take 
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possession until December 19, because it was not 
until then that Judson finished the work it was 
doing on the ships in the yard. Sometime in the 
latter part of December, Johnson leased the equip- 
ment to the respondents who took possession and 
commenced business on January 2, 1945. From 
December 19 to January 2, Johnson had in its em- 
ploy a superintendent, an assistant superintendent, 
three machinists, who, during this period, were en- 
gaged in maintenance work only, and several clerical 
employees. ‘These persons were in the employ of 
Judson when Johnson took over the yard on Decem- 
ber 19. When the respondents commenced work on 
January 2, they had eight employees, including the 
three machinists formerly in the employ of both 
Judson and Johnson. With increased business the 
number of employees increased. The following table 
sets forth the approximate number of employees 
during the first 4 weeks of operations: 

Week ending Jan. 7: Approximately 50 em- 
ployees, including 3 machinists. 

Week ending Jan. 14: Approximately 153 em- 
ployees, including 3 machinists. 

Week ending Jan, 21: Approximately 182 em- 
ployees, including 4 machinists.3 

Week ending Jan. 28: Approximately 329 em- 
- ployees.4 


3On January 20, there were four machinists in the 
respondents’ employ. 


4The record does not show how many machinists 
were in the respondents’ employ subsequent to Jan- 
uary 25. On that day, however, there were 18 ma- 
chinists employed. 
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B. Interference, Restraint and Coercion; the Re- 
fusal to Bargain Collectively 


(1) The Appropriate Unit 


The complaint alleges that during all times ma- 
terial herein, machinists in the employ of the re- 
spondents, including machinist helpers, machinist 
specialists, machinist apprentices, and machinist 
trainees, but excluding supervisory employees with 
authority to hire, promote, discharge, discipline, or 
otherwise effect changes in the status of employees 
or effectively recommend such action, constituted, 
and now constitute, a unit appropriate for the pur- 
poses of collective bargaining. ‘The answer of the 
Council denies, in effect, the appropriateness of the 
alleged unit. At the hearing, the respondents, in 
effect, took the position that those employed in the 
machinist category constituted an appropriate unit. 
This is the unit alleged in the complaint as being 
appropriate and is the umit which the Union con- 
tends is appropriate. On the other hand, the Coun- 
cil contended that all the non-supervisory produc- 
tion and maintenance employees of the respondents 
constituted an appropriate unit. he Council, how- 
ever, offered no evidence in support of its conten- 
tion. Admittedly, the persons in the machinist 
category comprise generally a highly skilled group 
of workers. The record discloses that they are 
identified with a functionally distinct and long estab- 
lished craft. The history of collective bargaining 
in the shipbuilding industry in the area where the 
respondents’ yard is located lends great weight to 
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the Board’s contention that the persons employed 
by the respondents in its machinist category con- 
stitute a unit separate and apart from the other pro- 
duction and maintenance employees of the respond- 
ents. Ina matter in which the Union and the Coun- 
eil were parties, the Board had before it this pre- 
cise question regarding the appropriateness of a 
unit composed of machinists. In that case, in re- 
viewing the history of collective bargaining in the 
area in which the respondents’ yard is located, the 
Board said: 


The record in this case discloses that, except for 
machinists, whose position has been unique, the 
process of collective bargaining in the San Fran- 
cisco Bay area shipbuilding industry has proceeded, 
at least since 1936, on the basis of plant-wide units. 
In February, 1936, following a strike in the ship- 
yards in this area, a group of American Federation 
of Labor Unions, acting jointly, entered into a col- 
lective bargaining agreement with all the major San 
Francisco Bay shipyards other than the Bethlehem 
yards. The agreement, while specifically covering 
the various occupational classifications in these 
yards, welders among them, made no reference to 
machinists. Thereafter beginning in February, 
1937, the American Federation of Labor unions, act- 
ing now through the Council which signed on their 
behalf, entered into further and similar agreements 
with the same shipyard operators, and these con- 


°In the Matter of Bethlehem-Alameda Shipyard, 
Inc., et al., 52 N.L.R.B. 999. 
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tinued in effect until April, 1941. All of these agree- 
ments likewise expressly included welding and burn- 
ing among the covered classifications, but did not 
purport to cover machinists. Although the Bethle- 
hem yards were not parties to these agreements, 
there is evidence indicating that the terms of these 
agreements were informally recogmzed and _ ob- 
served by them. 


In April, 1941, as the result of a conference held 
under the auspices of the Shipbuilding Stabilization 
Committee, an agreement, known as the Pacific 
Coast Shipbuilding Master Agreement, was reached 
between representatives of the Pacific Coast ship- 
building industry and the Metal Trades Depart- 
ment of the American Federation of Labor to which 
the Council is affiliated. With the exception of the 
two Bethlehem companies herein involved, all ship- 
yards in the San Francisco Bay Area are now cov- 
ered by this Master Agreement. Among those cov- 
ered is the Bethlehem San Francisco yard, operated 
under the same management as the Companies 
herein involved, which on June 28, 1941, after a 
eross-check conducted by the Regional Director in a 
stipulated production and maintenance unit, en- 
tered with the Council into a contract containing, 
except for some minor modifications, terms identical 
to that of the Master Agreement. The Master 
Agreement explicitly includes welders anne the 
covered classifications. 


Although machinists are also covered in the Mas- 
ter Agreement, that agreement in its application to 
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shipbuilding concerns in the East Bay area ship- 
yards has been construed to exclude employees in 
this classification from the Council’s unit. 


Reference has been made to the unique position 
occupied by machinists in the collective bargaining 
pattern of the San Francisco Bay Area shipbuild- 
ing industry. It has been noted that in the period 
prior to April 23, 1941, whenever the Council exe- 
cuted agreements with shipyards in this area, ma- 
chinists were excluded from their scope. During 
this same period, the Machinists, which claims juris- 
diction over machinists in the East Bay Area, and 
Local 68 of the International Association of Ma- 
chinists, which claims jurisdiction on the west side 
of the Bay in the San Francisco area, conducted 
their own negotiations and entered into contracts 
independently of the Council. It appears that al- 
though the Repair Yard refused to sign any of the 
contracts which were periodically negotiated by the 
Machinists with other East Bay shipyards, on the 
occasion of each such contract a tacit understanding 
was reached between the Machinists and the fore- 
man of the Repair Yard’s machine shop pursuant to 
which the latter agreed to abide by the terms of the 
contracts at least with respect to its wage rates. As 
a consequence of the Master Agreement, a dispute 
arose between the Council, the Machinists, and East 
Bay shipyards over the Council’s demand that the 
shipyards hire only AFL machinists. The dispute 
was ultimately submitted to the then codirector of 
the Office of Production Management, who ruled 
that the Council agreement did not cover machinists 
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in the East Bay Area and that the Machinists were 
separately entitled to the benefits of the Master 
Agreement in that area. About a year later, when 
the same dispute arose anew and a work stoppage 
was threatened, the matter was referred to the Na- 
tional War Labor Board which has since upheld 
the Machinists’ claim to have machinists cleared 
through it in the East Bay shipyards involved. 


The undersigned finds that the respondents’ em- 
ployees receive the full benefit of the right to self- 
organization by having a separate and distinct unit 
composed of persons employed in the machinist 
category. Therefore, the undersigned finds that all 
the respondents’ machinists, machinist helpers, ma- 
chinist specialists, machinist apprentices and ma- 
chinist trainees but excluding all supervisory em- 
ployees with authority to hire, promote, discharge, 
discipline, or otherwise effect changes in the status 
of employees or effectively recommend such action, 
at all times material herein constitute and now con- 
stitute a unit appropriate for the purposes of col- 
lective bargaining within the meaning of Section 
9 (b) of the Act. 


2. Representation by the Union of a Majority in 
in the Appropriate Unit 


At the hearing, the parties stipulated, and the evi- 
dence clearly establishes, that from January 2, 1945, 
the day when the respondents commenced work in 
the yard, all the respondents’ machinists were mem- 
bers in good standing of the Union. The under- 
signed accordingly finds that on January 2, 1945, 
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and at all times thereafter, the Union was the duly 
designated bargaining representative of a majority 
of the respondents’ employees in the unit hereto- 
fore found appropriate. Pursuant to Section 9 (a) 
of the Act, the Union was, therefore, the exclusive 
representative of all the respondents’ employees in 
such unit for the purposes of collective bargaining 
in respect to rates of pay, hours of employment and 
other conditions of employment. 


3. The Refusal to Bargain 


Tn the latter part of December, 1944, the respond- 
ents employed Raymond H. Lehaney as their labor 
relations director. Lehaney at that time was, and 
still is, the public relations director for the Western 
Congress of the Teamsters Union, an affiliate of 
the American Federation of Labor. Not being 
familiar with the labor situation in the San Fran- 
cisco area, Lehaney called on several officials of the 
Teamsters Union for assistance and advice. They 
told Lehaney that all the shipyards in the San Fran- 
cisco area were under closed-shop contracts with the 
American Federation of Labor. On January 2, 
Lehaney and W. C. Graham, one of the respondents 
and the active head of the business, called upon an 
official of the Council. There, according to the tes- 
timony of Graham, he and Lehanev discussed a 
collective bargaining agreement with some of the 
officials of the Council, but no agreement was signed 
that day. Lehaney and several Council officials 
testified that a closed-shop agreement was signed by 
Lehaney that day, but not while Graham was pres- 
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ent. The record discloses no other meeting between 
Lehaney and the Council that day. The date when 
the agreement was actually signed is of no great im- 
portance to the issues involved herein for the re- 
spondents agreed at the January 2 meeting to enter 
into a closed-shop agreement with the Council.6 The 
respondents, however, maintain that it was under- 
stood at that meeting that the closed-shop contract 
was not to cover the machinists for, as the evidence 
discloses, the parties were well aware of the situa- 
tion in the area in which the respondents’ yard is 
located with respect to machinists; namely, that all 
the unionized machinists in that area are members 
of the Congress of Industrial Organizations. 


6The contract, dated January 2, 1945, lists the 
names of the various crafts for whom the Council 
was entering into the contract and the categories of 
the persons over whom the named crafts have 
jurisdiction. The machinists are not mentioned by 
name therein. What Lehaney signed on that day 
is the following: 


Acceptance of Agreement 

It Is Mutually Agreed To by and between the 
Employer signatory hereto, engaged in Ship Repair 
work in San Francisco Bay Area and the Bay 
Cities Metal Trades Council of the American Fed- 
eration of Labor and its affiliated unions, that the 
1940 Bay Cities Metal Trades Council Ship Repair 
Agreement as amended shall remain in force and 
effect in accordance with the terms contained herein. 

The agreement referred to in the above memor- 
andum is a master agreement, dated April 1, 1940, 
between the Council and various San Francisco area 
ship repair companies. This master agreement was 
amended in 1944. The master agreement and the 
amended agreement list the names of the crafts for 
whom the Council was contracting and the cate- 
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On or about January 5, James P. Smith, the 
Union’s business agent, met with Lehaney and 
James W. Close, the respondents’ general superin- 
tendent and general manager, and informed them 
that all the machinists employed by the respondents 
were members of the Union and demanded that 
Lehaney sign an agreement covering these men or 
continue in effect the contract which the Union had 
with Judson.’ Lehaney replied that he would have 
to consult with his superiors. Several other demands 
for a collective bargaining contract covering ma- 


gories of the persons over whom the named crafts 
have jurisdiction. The machinist group is not men- 
tioned in either agreement. The Council argues 
that a master agreement, dated April 23, 1941, be- 
tween the Pacific Coast Shipbuilders and Metal 
Trades Department of The American Federation ef 
Labor, The Council, and various other American 
Federation of Labor affiliates, including the Inter- 
national Association of Machinists, superseded the 
1940 contract and is the contract which is now con- 
trolling upon the parties and therefore the parties 
to the closed-shop agreement in controversy herein 
are bound by its terms. This contract is between 
various labor organizations affiliated with American 
Federation of Labor and various Pacifie Coast com- 
panies engaged in building new ships. The respond- 
ents are not so engaged. Their business is repair- 
ing and converting ships. The Council’s contention 
that the respondents are bound by the 1941 ship- 
building contract is without merit. Moreover, the 
ship repair contract is confined to the San Fran- 
cisco area while the new ship contract of 1941 covers 
the entire Pacific Coast. See In the Matter of 
3ethlehem-Alameda Shipyard, Tne. et aley 5a 
N.L.R.B. 999, 


‘Judson was operating under a closed-shop con- 
tract with the Union with respect to machinists. 
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chinists were made by Smith between January 5 
and 15. On the latter date, Lehaney and Graham 
instructed Close to request Smith to prepart a con- 
tract covering the machinists. Close so informed 
Smith, who replied that he would submit a contract. 
On January 17, Smith met with Graham, Lehaney 
and others at which meeting he submitted a contract. 
Graham and Lehaney refused to examine it or to 
sign it, stating that they could not enter into an 
agreement with Snuth because of the existing closed- 
shop agreement with the Council. On several occa- 
sions between January 17 and 25, Graham and Le- 
haney conferred with the Council. These meetings 
were held solely for the purpose of straightening 
out the differences that arose between the respond- 
ents and the Council with respect to the machinists 
in the respondents’ employ. The respondents main- 
tained at these meetings that the agreement of Jan- 
uary 2 did not cover the machinists but the Council 
maintained that it did. Finally, on January 25, the 
Council informed the respondents that if they did 
not replace the Union’s machinists with machinists 
belonging to the Council, it, to quote Close’s version 
of what Lehaney said to him, ‘‘would pull the rest 
of the crafts out of the yard.’’ On January 25, the 
respondents replaced its machinists with machinists 
belonging to the Council. 


It is clear that the respondents did not intend 
the agreement with the Council to cover the ma- 


8According to Close’s testimony, Lehaney’s in- 
structions were to inform Smith to present a pre- 
dated contract. 
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chinists, for the record discloses that Graham some- 
time after January 2 instructed Lehaney to enter 
into an agreement with the Council for all the pro- 
duction and maintenance employees except the ma- 
chinists and instructed Close to enter into an agree- 
ment with the Union for the machinists. Lehaney 
knew that Close was so instructed because Graham 
wanted Lehaney to handle the contract with the 
Union and the latter begged off, saying that he 
could not very well enter into negotiations with the 
Union because of his official position with the Team- 
sters Union. Furthermore, the Council was well 
aware on January 2, that the respondents did not 
intend the contract between them to cover the 
machinists. The respondents’ position in this regard 
is clearly set forth in the following colloquy which 
ensued between counsel for the respondents and the 
undersigned during oral argument at the conclusion 
of the taking of evidence herein: 


Mr. Stimmel: That Mr. Lehaney received no au- 
thority to sign a contract, I think the evidence will 
show that until around January 6th, at which time 
he received a limited authority to sign an A.F.L. 
contract and that Mr. Close was to sign the C.L.O. 
contract. That the contract which Mr. Lehaney 
signed, if he did sign it, and he did, exceeded his 
authority in regard to the C.1.0. machinists. 

Trial Examiner Myers: Is it your contention 
that the contract with the A. F. of L. Couneil did 
not cover the machinists at the respondent’s opera- 
tion ? 

Mr. Stimmel: That the contract which Lehaney 
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was authorized to sign was the same type of con- 
tract that was in the other yards in the East Bay 
district and that he was instructed specifically at 
that time that Mr. Close was the authorized agent 
to sign the C.I.O. contract and that circumstance 
was brought out in the evidence by the testimony 
of Mr. Lehaney himself who stated that when he 
was told to sign a contract with the A.F.L. and the 
C.I.0., he demurred to it, stated he could not sign 
a C.I.0. contract because he was a high official of the 
A. F. of L. and that he suggested Close sign such 
a contract. 

Trial Examiner Myers: But my question is, and 
I am just thinking out loud when I am discussing 
this, I have not come to any conclusion whatsoever, 
as to the facts in the case—is it your contention 
that the agreement with the Council does not cover 
machinists ? 

Mr. Stimmel: Yes. . 


4. Concluding Findings as to the Refusal to 
Bargain 


When the respondents informed Smith on Janu- 
ary 17, that they could not enter into an agreement 
with the Union because of the then existing agree- 
ment with the Council, this reason was but a pre- 
text. As between incurring the consequences of 
disregarding the obligations to bargain with the 
Union as imposed by the Act and the economic re- 
sults that were implicit in the threat of the Council, 
the respondents have elected to avoid the latter and 
risk the former. They were forced to make a 


50 National Labor Relations Board vs. 


choice and they took the course that is prohibited 
by the Act. There is no alternative but to order 
them to reverse their position and comply with the 
law.2 Mere threats of economic hardships do not 
clothe an employer with immunity to violate the 
mct.10 


The undersigned finds that on January 17, 1945, 
and at all times thereafter, the respondents, and 
cach of them, refused to bargain collectively with 
the Union as the exclusive representative of their 
employees in an appropriate unit with respect to 
rates of pay, wages, hours of employment, and other 
conditions of employment, and by such refusal 
interfered with, restrained and coerced their re- 
spective employees in the exercise of the rights 
guaranteed in Section 7 of the Act. 


C. The Discriminatory Discharges 


About 11 o’cleck on January 25, Lehaney told 
Close ‘‘to get the C.1.0. machinists out of the yard 
by 11:30, if not—the Bav Cities Metal Trades would 
pull the rest of the crafts out of the vard.’’ Close, 
however, did not immediately discharge the ma- 
chinists, but waited until late in the afternoon to 
inform them, as he testified, ‘‘that the A.F.L. had 
a contract in the yard and we were [going] to use 
A.F.L. machinists from that time on.’’ At the end 


See Matter of National Broadcasting Company, 
et al., 6 N&beROS., No. 21; N.L.ROB. ve StarGeub- 
lishing Co., 97 F (2d) 465 (C.C.A. 9). 


Matter of John Engelhorn, 42 N.L.R.B. 866, 
eint’d 134 © (2d) 553 (C\C as). 
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of the day shift all the machinists belonging to the 
Union were discharged." 


The respondents and the Council have taken the 
position that Congress having validated closed-shop 
agreements in the proviso of Section 8 (3),!2 and 
such a sanctioned contract being the basis of the 
action here complained of, the respondents can- 
not be charged with an unfair labor practice when 
they discharged the 14 Union machinists then im 
their employ. These contentions are without merit. 
For, as found above, the contract in question is 
inoperative insofar as the machinists are concerned 
for the machinists belong to a separate and distinct 


The complain alleges that 14 men were dis- 
charged on January 25, Of these 14, 11 were work- 
ing in the yard that day. The remaining 3, Wall, 
Whatley and Lee, were hired on January 25, but 
were not to commence work until January 26. After 
Close had announced that no Union machinists 
would be employed, these 3 were informed of this 
announcement and they did not report on Jan- 
uary 26. 


12The proviso reads as follows: ‘‘ Provided, That 
nothing in this Act, or in the National Industrial 
Recovery Act (U.S.C., Supp. VII, title 15, sees. 
701-712), as amended from time to time, or in any 
code or agreement approved or prescribed there- 
under, or in any other statute of the United States, 
shall preclude an employer from making an agree- 
ment with a labor organization (not established, 
maintained, or assisted by any action defined in this 
Act as an unfair labor practice) to require, as a con- 
dition of employment, membership therein, if such 
labor organization is the representative of the em- 
ployees as provided in Section 9 (a), in the appro- 
priate collective bargaining unit covered by sneh 
agreement when made. 
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unit. The contract did not cover the machinists. 
The record is clear that the respondents, when they 
discharged the Union’s machinists, did not do so 
because they believed that they were enforcing the 
terms of the contract, but rather on account of the 
Couneil’s threat to ‘‘pull the yard’’ if they refused 
to discharge the Union’s macninists and replace 
them by the Council’s machinists. 


Upon the entire record, the undersigned finds 
that the respondents discharged the 14 named ma- 
chinists on January 25, 1945, because of their mem- 
bership and aetivities in the Union, thereby dis- 
couraging membership in the Union and encourag- 
ing membership in the Council and interfering with, 
restraining and coercing their employees in the 
exercise of the rights guaranteed in Section 7 of 
the Act. 


IV. THE EFFECT OF THE UNFAIR LABOR 
PRACTICES UPON COMMERCE 


The activities of the respondents set forth in 
Section ITI, above, occurring in connection with the 
operations of the respondents described in Section 
I, above, have a close, intimate and substantial rela- 
tion to trade, traffic and commerce among the sev- 
eral States and tend to lead to labor disputes bur- 
dening and obstructing commerce and the free flow 
of commerce. 


V. THE REMEDY 


Having found that the respondents have engaged 
in unfair labor practices, the undersigned will ree- 
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ommend that the respondents, and each of them, 
cease and desist therefrom and take certain affirma- 
tive action designed to effectuate the policies of 
the Act. 


The undersigned has found that the respondents 
have refused to bargain collectively with the Union. 
The undersigned will accordingly recommend that 
the respondents, upon request, bargain collectively 
with the Union as the exclusive representative of 
the respondents’ employees in the appropriate unit 
in respect to rates of pay, wages, hours of employ- 
ment and other conditions of employment. 


Having found that the respondents discharged 
14 named employees on January 25, 1945, and 
thereafter refused to reinstate them for the reason 
that they, and each of them, joined and assisted a 
labor organization and engaged in concerted activi- 
ties for the purposes of collective bargaining and 
other mutual aid and protection, it will be recom- 
mended that the respondents offer them immediate 
and full reinstatement to their former or substan- 
tially equivalent positions. 


It will be further recommended that the respond- 
ents make the said 14 named employees whole for 
any loss of pay they may have suffered by reason 
of the discrimination by payment to each of them 
of a sum equal to the amount he would normally 
have earned as wages from the date of the discharge 


13See footnote 2. 
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to the date of the offer of reinstatement, less his net 
earnings! during such period. 


Upon the basis of the foregoing findings of fact 
and upon the entire record in the case the under- 
signed makes the following: 


CONCLUSIONS OF LAW 


1. East Bay Union of Machinists, Local 1304, 
affiliated with the Congress of Industrial Organiza- 
tions, and Bay Cities Metal Trades Council, affili- 
ated with the American Fedcration of Labor, are 


labor organizations within the meaning of Section 
2( god the Act: 


2. By discriminating in regard to the hire and 
tenure of employment of the 14 named employes,!® 
thereby discouraging membership in East Bay 
Union of Machinists, Local 1304, affihated with the 


MBy “net earnings’? is meant earnings less ex- 
penses, such as for transportation, room and board, 
ineurred by an employee in connection with obtain- 
ing work and working elsewhere than for the re- 
spondent, which would not have been incurred but 
for his unlawful discharge and the consequent ne- 
cessity of his seeking employment elsewhere. Sce 
Matter of Crossett Lumber Company and United 
Brotherhood of Carpenters and Joiners of America, 
Lumber and Sawmill Workers Union, Loeal 2590, 
8 N.L.R.B. 440. Monies reeeived for work per- 
formed upon Federal, State, county, municipal, or 
other work-relief projects shall be considered as 
earnings. See Republic Steel Corporation v N.L. 
iiae., oll Us. 7. 


I5See footnote 2. 
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Congress of Industrial Organizations, and encourag- 
ing membership in Bay Cities Metal Trades Coun- 
cil, affiliated with the American Federation of 
Labor, the respondents, and each of them, have 
engaged in and are engaging in unfair labor prac- 
tices within the meaning of Section 8 (3) of the Act. 


3. All of the respondents’ machinists, machinist 
helpers, machinist specialists, machinist appren- 
tices and machinist trainees, but excluding all 
supervisory employees with authority to hire, pro- 
mote, discharge, discipline or otherwise effect 
changes in the status of employees or effectively 
recommend such action, constitute a unit appropri- 
ate for the purposes of collective bargaining within 
the meaning of Section 9 (b) of the Act. 


4. Kast Bay Union of Machinists, Local 1304, 
affiliated with the Congress of Industrial Organi- 
zations, was on January 2, 1945, and at all times 
thereafter has been, and now is the exclusive rep- 
resentative of the respondents’ employees in the 
aforesaid appropriate unit for the purposes of eol- 
lective bargaining, within the meaning of Section 9 
(a) of the Act. 


d. By refusing on January 17, 1945, and at all 
times thereafter, to bargain collectively with East 
Bay Union of Machinists, Local 1304, affiliated with 
the Congress of Industrial Organizations, as the 
exclusive representative of their employees in the 
appropriate unit, the respondents, and each of them, 
have engaged in and are engaging in unfair labor 
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practices, within the meaning of Section 8 (5) of 
the Act. 


6. By interfering with, restraining, and coere- 
ing their employees in the exercise of the rights 
guaranteed in Section 7 of the Act the respondents, 
and each of them, have engaged in and are en- 
gaging in unfair labor practices, within the meaning 
of Section 8 (1) of the Act. 


7. The aforesaid unfair labor practices are un- 
fair labor practices affecting commerce, within 
the meaning of Section 2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the above findings of fact and 
conclusions of law, the undersigned recommends 
that the respondents, and each of them, their 
agents, successors, and assigns shall: 


1. Cease and desist from: 


(a) Discouraging membership in East Bay 
Union of Machinists, Loeal 1304, affiliated with 
the Congress of Industrial Organizations, or any 
other labor organization of their employees by 
laying off, discharging, or refusing to reinstate 
any of their employees and from refusing to em- 
ploy any member of the Union herein, or in any 
other manner diseriminating in regard to the hire 
and tenure of employment or any term or condi- 
tion of employment; 


(b) Recognizing Bay Cities Metal Trades Coun- 
cil, affihated with the American Federation of 
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Labor, as the exclusive representative of their 
employees in the aforesaid appropriate unit for 
the purposes of collective bargaining ; 


(c) Discharging any employee in the unit here- 
inbefore found appropriate in reliance on their 
contract of January 2, 1945, with the Bay Cities 
Metal '’rades Council, affiliated with the American 
Federation of Labor, or any revisions thereof or any 
extension, renewal, revision, modification or sup- 
plement thereof or any superseding contracts which 
may now be in effect; 


(d) Refusing to bargain collectively with East 
Bay Union of Machinists, Local 1304, affiliated 
with the Congress of Industrial Organizations, as 
the exclusive representative of their employees in 
the unit hereinbefore found appropriate, with re- 
spect to rates of pay, wages, hours of employment, 
and other conditions of employment; 


(e) In any other manner interfering with, re- 
straining, or coercing their employees in the ex- 
ercise of their rights to self-organization, to form 
labor organizations, to join or assist East Bay 
Union of Machinists, Local 1804, affiliated with 
the Congress of Industrial Organizations, or any 
other labor organization, to bargain collectively 
through representatives of their own choosing and 
to engage in concerted activities for the purposes 
of collective bargaining or other mutual aid or 
protection as guaranteed in Section 7 of the Act. 


2. Take the following affirmative action which 
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the undersigned finds will effectuate the policies of 
the Act. 


(a) The respondents, and each of them, shall 
offer to the 14 named employees!® immediately and 
full reinstatement to their former or substantially 
equivalent positions without prejudice to their seni- 
ority and other rights and privileges; 


(b) The respondents, and each of them, shall 
make whole each of the said 14 named employees 
for any loss of pay he may have suffered by rea- 
son of the respondents’ discrimination in regard 
to his hire and tenure of employment, by pay- 
ment to him of a sum of money equal to the amount 
which he normally would have earned as wages 
during the period from the date of the discrimi- 
nation against him to the date of the respondents’ 
offer of reinstatement, less his net earnings during 
such period; 


(c) ‘The respondents, and each of them, shall, 
upon request, bargain collectively with East Bay 
Union of Machinists, Local 1304, affiliated with the 
Congress of Industrial Organizations, as the ex- 
clusive representative of all the respondents’ ma- 
chinists, machinist helpers, machinist specialists, 
machinist apprentices, and machinist trainees, but 
excluding all supervisory employees with authority 
to hire, promote, discharge, discipline, or other- 
wise effect changes in the status of employees or 
effectively recommend such action, in respect to 


l6See footnote 2. 
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rates of pay, wages, hours of employment and other 
conditions of employment; 


(d) The respondents shall post in their ship 
repair yard at Oakland, California, copies of the 
notice attached hereto and marked ‘‘ Appendix 
A.’’ Copies of said notice, to be furnished by the 
Regional Director for the Twentieth Region, shall, 
after being duly signed by the respondents’ rep- 
resentative, be posted by them immediately upon 
receipt thereof and maintained by them for sixty 
(60) consecutive days thereafter, in conspicuous 
places, including all places where notices to em- 
ployees are customarily posted. Reasonable steps 
shall be taken by the respondents to insure that. 
said notices are not altered, defaced, or covered 
by any other material; 


(e) Notify the Regional Director for the Twen- 
tieth Region, in writing within ten (10) days from 
the date of the receipt of this Intermediate Re- 
port what steps the respondents have taken to 
comply therewith. 


It is further recommended that unless on or 
before ten (10) days from the receipt of this In- 
termediate Report the respondents notify said Re- 
gional Director in writing that they will comply 
with the foregoing recommendations, the National 
Labor Relations Board issue an order requiring the 
respondents to take the action aforesaid. 


As provided in Section 33 of Article II of the 
Rules and Regulations of the National Labor Re- 
lations Board, Series 3, as amended, effective July 
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12, 1944, any party or counsel for the Board may 
within fifteen (15) days from the date of the entry 
of the order transferring the case to the Board, 
pursuant to Section 32 of Article II of said Rules 
and Regulations, file with the Board, Rochambeau 
Building, Washington, D. C., an original and four 
copies of a statement in writing setting forth such 
exceptions to the Intermediate Report or to any 
other part of the record or proceeding (including 
rulings upon all motions or objections) as he re- 
hes upon, together with the original and four 
copies of a brief in support thereof. Immediately 
upon the filing of such statement of exceptions and/ 
or brief, the party or counsel for the Board filing 
the same shall serve a copy thereof upon each of the 
other parties and shall file a copy with the Regional 
Director. As further provided in said Section 33, 
should any party desire permission to argue or- 
ally before the Board, request therefor must be 
made in writing within ten (10) days from the date 
of the order transferring the case to the Board. 


/s/ HOWARD MYERS, 
Trial Examiner. 


Dated: June 8, 1945. 


APPENDIX A 
NLRB 583 (9-1-4) 
NOTICE TO ALL EMPLOYEES 


Pursuant to the Recommendations of a Trial 
Examiner of the National Labor Relations Board, 
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and in order to effectuate the policies of the Na- 
tional Labor Relations Act, we hereby notify our 
employees that: 


We will not in any manner interfere with, re- 
strain, or coerce our employees in the exercise of 
their right to self-organization, to form labor or- 
ganizations, to join or assist East Bay Union of 
Machinists, Local 1304, C.L.0., or any other labor 
organization, to bargain collectively through rep- 
resentatives of their own choosing, and to en- 
gage in concerted actiyities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection. 


We will offer to the employees named below im- 
mediate and full reinstatement to their former or 
substantially equivalent positions without preju- 
dice to any seniority or other rights and privileges 
previously enjoyed, and make them whole for any 
loss of pay suffered as a result of the discrimina- 
tion. 


We will bargain collectively upon request with 
the above-named union as the exclusive represen- 
tative of all employees in the bargaining unit de- 
seribed herein with respect to rates of pay, hours 
of employment or other conditions of employment, 
and if an understanding is reached, embody such 
understanding in a signed agreement. The bar- 
gaining unit is: 


All machinists of W. C. and Agnes Graham, 
doing business as Graham Ship Repair Co., in- 
eluding machinist helpers, machinist specialists, 
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machinist apprentices, and machinist trainees but 
excluding all supervisory employees with author- 
ity to hire, promote, discharge, discipline, or oth- 
erwise effect changes in the status of employees 
or effectively recommend such action. 


The employees to be offered reinstatement with 
back-pay are: Frank E. Shaffer, James E. Pot- 
ter, Elga O. Ashcraft, Gus B. Berness, Thomas 
F. Wright, Benjamin F. Clark, Jim H. Clark, 
William (Bill) Searing, E. P. Hostetler, C. B. 
Lewis, Albert B. Sequeira, Daniel C. Wall, Willis 
H. Whatley, and Lloyd M. Lee. 


All our employees are free to become or remain 
members of the above-named union or any other 
labor organization. We will not discriminate in re- 
gard to hire or tenure of employment or any term 
or condition of employment against any employee 
because of membership in or activity on behalf 
of any such labor organization. 


W. C. and AGNES GRAHAM, 
Doing Business as Graham 
Ship Repair Co. 
(Employer ) 


(Representative) (Title) 


Note: Any of the above-named employees pres- 
ently serving in the armed forees of the United 
States will be offered full remstatement upon ap- 
plication in accordance with the Selective Service 
Act after discharge from the armed forces. 
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This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 


ee 


[Title of Board and Cause. ] 
PETITION FOR REHEARING 


Comes now Bay Cities Metal Trades Council, A. 
F. of L., party to contract, and petitions for re-_ 
hearing in the above-entitled case and for grounds 
therefor alleges: 


1. That the evidence does not support the deci- 
sion and order in this case and that the said deci- 
sion and order are, and each of them is, contrary 
to law. 


We submit that the Board should grant a rehear- 
ing in this case in order to avoid a very gross mis- 
carriage of justice. The trial examiner and the 
Board predicate their finding that the respond- 
ent’s contract with the Bay Cities Metal Trades 
Council does not cover machinists upon the princi- 
pal ground that the contract was intended to cover 
only production employees other than machinists. 


We submit that an impartial examination of the 
evidence clearly negatives any such conclusion. 
Graham testified that he had authorized Ray Le- 
haney, his labor relations representative, to nego- 
tiate a contract. In this connection Graham testi- 
fied as follows: 

“Q. Did you instruct Mr. Lehaney as to his 
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authority to sign a collective bargaining agree- 
ment ? A. JI did. 

Q. What instructions did you give him in that 
respect ? 

A. I authorized him to negotiate and sign a 
contract. 

Trial Examiner: With whom? 

A. With such unions as in his opinion was the 
appropriate ones.’’ (Tr. p. 57) 


At the time the contract was negotiated on Jan- 
uary 2, 1945, there was no question as to what the 
Council intended as to its coverage. Mr. Thomas 
A. Rotell, Assistant Secretary of the Council, told 
Mr. Graham in very clear and concise language 
that all of his workers were required to be affili- 
ated with the A. F. of L. (Tr. p. 52) Despite state- 
ments by respondent’s counsel in the hearing which 
was improperly given eredence by the trial exami- 
ner, the fact remains that respondent Graham ad- 
mitted giving Mr. Lehaney authority to sign a col- 
lective bargaining agreement ‘‘with such unions as 
in his opinion, was the appropriate ones.’’ 


Ray Lehaney testified that Graham gave him full 
authority to sign a collective bargaining agree- 
ment (Tr. p. 294.) Although Graham claims that 
he did not know that Lehaney had signed an agree- 
ment until several days later, Lehaney testified that 
Grahain did know that he signed an agreement on 
January 2, 1945, because Lehaney so informed him. 
The evidence, we believe, is conclusive on the fact 
that the agreement was intended to cover all of 
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respondent’s production employees, including the 
machinists. 


The Board finds that because there had been ne- 
gotiations on the basis of a separate machinists 
unit, that unit must necessarily be an appropriate 
one. We submit that such a finding could only be 
justified on the theory that Graham was a succes- 
sor to Walter Johnson and Judson Pacifie War 
Industries. The evidence cannot justify any such 
finding. Not only is the evidence barren of any 
suggestion that Graham assumed any labor agree- 
ments that the respondent had with either the Bay 
Cities Metal Trades Council or the East Bay Union 
of Machinists, but the evidence shows that Graham 
did not know at the time he took possession of the 
yard whether or not the employees of his predeces- 
sor were in fact represented by a labor organiza- 
tome (Tr. p. 47). 


The decision and order should be set aside and 
a rehearing granted upon the further ground that 
the Board’s order requiring the employer to recog- 
nize Local 1304 as the collective bargaining repre- 
sentative of the employees is without support in 
the evidence and is contrary to law. This order is 
based upon a finding by the trial examiner that on 
January 17, 1945, respondent refused to bargain 
collectively with Local 1304. The evidence indi- 
eates quite clearly that respondent would have 
been in violation of the Act if he had recognized 
Local 1304 as the exclusive representative of his 
machinist employees and bargained with it on that 
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day. The record shows, and the trial examiner 
so finds, that on January 14, 1945, there were but 
three machinists in the employ of respondent and 
on January 21st only four. On January 25th when 
the C.I.O. machinist employees terminated their 
employment on instruction from their business 
agent, Smith, there were only eleven machinists ac- 
tually employed. The evidence likewise shows that 
at the time of the hearing there were twenty-six 


machinists employed out of a total personnel of 
289. 


The evidence indicates that respondent com- 
menced his ship repair operations on January 2, 
1945, at which time he employed three machin- 
ists. The respondent contemplated employing a 
much larger number of employees, including ma- 
chinists. His first ceiling was set at 250 and this 
ceiling was later increased so that at the time the 
case was argued before the Board, there were ap- 
proximately 900 employees, including 108 machin- 
ists. It may not be denied that in view of these 
circumstances that the bargaining unit of machin- 
ists was a continuously expanding one. 


The Board, in the Solar Aireraft case and other 
cases has consistently held that no exclusive rec- 
ognition may be accorded to a union representing 
such an expanding unit and that an employer may 
not enter into a collective bargaming agreement 
with a union representing a majority of the em- 
ployees in such an expanding unit until the unit 
represents 50% or more of a normal complement 
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or the number which an employer contemplates 
hiring. 

It is very apparent from all the evidence in this 
case that the employer intended to, and did hire 
a great deal more than three machinists. In view 
of the Board’s many decisions in which it has con- 
sistently adhered to its expanding unit theory, we 
are at a loss to understand how the Board may con- 
sistently issue an order commanding the employer 
to bargain with a union which represented three 
and certainly not more than eleven out of a unit 
which has grown from three to 108. The Couneil 
is entitled to receive the same consideration from 
the Board as other unions appearing before it. 
Unless the Board is prepared to state that it has 
abandoned the expanding unit theory, then we sub- 
mit that it should apply it in this case and delete 
from its order all provisions in its order requir- 
ing the employer to bargain collectively with Local 
1304. In its present form the order of the Board 
is violative of the principles repeatedly enunciated 
by the Board and is discriminatory and unjust. 


On January 17, 1945, the date on which the 
Board found the company violated the Act in re- 
fusing to bargain with Local 1304, there were, as 
we have stated, but three machinists employed. 


None of the machinists employed by respondent 
since January 25th are members of Local 1504. 
In fact, the evidence shows without contradiction 
that the machinists are members of the Interna- 
tional Association of Machinists, A. EF. of L. 


68 National Labor Relations Board vs. 


We submit that the Board should attempt to ad- 
minister the Act impartially and in so doing should 
set aside its decision and order at least to the ex- 
tent of not requiring the employer to recognize Lo- 
cal 1304 as the exclusive collective bargaining rep- 
resentative of the machinists. 


Under the circumstances of this case, the least 
that the Council and its affiliated unions may ex- 
pect from the Board is that an election may be or- 
dered among the machinists employed by re- 
spondent. 

Respectfully submitted, 
/s/ CHARLES J. JANIGIAN, 
Attorney for Bay Cities Metal Trades Council, 
A.'F. of L. 


September 21, 1945. 


[Title of Board and Cause. ] 


ORDER DENYING PETITION FOR 
REHEARING 


On September 12, 1945, the Board issued its De- 
cision and Order! in the above-entitled matter, find- 
ing, among other things, that the closed-shop con- 
tract of January 2, 1945, between the Council and 
the respondents was not a valid defense to the re- 
spondents’ refusal to bargain with the Union on 
behalf of the machinists, because the contract did 
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not cover machinists and, even assuming arguendo 
that it did, a unit of production and maintenance — 
employees, including machinists, is inappropriate in 
the circumstances of this case. On September 21, 
1945, the Council filed with the Board a petition 
for rehearing on the following grounds: 


1. The Council alleges that the record does not 
support the Board’s finding that the closed-shop 
contract of January 2, 1945, was not intended to 
cover machinists. We find no merit in this con- 
tention. For the reasons set forth in the Interme- 
diate Report attached to our Decision and Order, 
we reaffirm our finding in this respect. 


2. The Council contends that the Board’s find- 
ing that a unit of machinists is the only appropri- 
ate unit in the circumstances of this case, is predi- 
eated on the history of collective bargaining on a 
two-unit basis. It then attacks this finding on the 
ground that (a) such a finding can only be sup- 
ported on the theory that the respondents are suc- 
eessors to Johnson Company and Judson-Pacifie 
War Industries, which had bargained with the 
Union on the basis of a separate machinists’ unit, 
and (b) the record does not support a finding of 
successorship because the respondents did not as- 
sume any labor agreements of their predecessors 
and were unaware of the fact that the employees 
of their predecessors were represented by a labor 
organization. We find no merit in these conten- 
tions. Moreover, the respondents’ failure to as- 
sume any collective bargaining agreements of their 
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predecessors and their lack of knowledge concern- 
ing the representation of the employees of their 
predecessors are unmaterial to our finding of the 
appropriate unit. Finally, as found in our Deci- 
sion of September 12, 1945, the respondents took 
possession of the shipyard under the lease from the 
Johnson Company and continued their predeces- 
sors’ established business of ship repairing with- 
out substantial changes in the personnel of the 
yard or in the nature of the business. A mere 
change in the identity of the employer does not 
rebut the presumption of the continued appropri- 
ateness of bargaining on a two-unit basis. 


3. The Council finally contends that the respond- 
ents’ refusal to bargain with the Union on behalf 
of the machinists was not violative of the Act be- 
cause the machinists’ unit was an ‘‘expanding unit”’ 
which at that time included only a small number 
of the total machinists contemplated to be employed 
by the respondents. This contention is raised by 
the Council for the first time and is inconsistent 
with its position in its brief before the Board. We 
are convinced that at the time of the respondents’ 
refusal to bargain with the Union the machinists’ 
unit was not an ‘‘expanding unit’’ as that term has 
been used by the Board in representation proceed- 
ings.. But assuming arguendo the correctness of 
the Council’s characterization of the machinists as 
an “expanding unit,’? the Board’s procedure in 
representation proceedings is not inconsistent with 
its finding that the respondents’ refusal to bar- 
gain with the Union violated the Act, It is the 
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Board’s established practice to facilitate immedi- 
ate collective bargaining. Accordingly, the Board 
has always directed an immediate election to de- 
termine the collective bargaining representative 
where the anticipated expansion in the personnel 
within the appropriate unit is neither measurable 
nor clefinite nor imminent, but is merely specula- 
tive.2 In the instant case, the record shows that ex- 
pansion in the respondents’ business, the anticipated 
total number of machinists to be employed, and the 
date when full employment would be attained were 
neither measurable, imminent, nor certain in view 
of the insufficiency of the labor supply. We find 
no merit in the Council’s contention. 


It Is Hereby Ordered that the Council’s Peti- 
tion for Rehearing be, and it hereby is, denied. 


Signed at Washington, D. C., this 23 day of Octo- 
ber, 1945. 
[Seal] PAUL M. HERZOG, 


Chairman. 


JOHN M. HOUSTON, 


Member, National Labor Re- 
lations Board. 


2See, for example, Matter of Somerset Shipyards, 
Inc., 48 N. L. R. B. 480; Matter of Aluminum Com- 
pany of America, Meade Aluminum Plant, 49 N. L. 
R. B. 1481. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11267 
NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
vs. 


W. C. and AGNES GRAHAM, doing business as 
GRAHAM SHIP REPAIR CoO., 
Respondents. 


PETITION FOR ENFORCEMENT OF AN 
ORDER OF THE NATIONAL LABOR RE- 
LATIONS BOARD. 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 
The National Labor Relations Board, pursuant 
to the National Labor Relations Act (Act of July 
5, 1935, 49 Stat. 449, c. 372, 29 U.S.C., § 151 et seq.), 
respectfully petitions this Court for the enforce- 
ment of its order against respondents, W. C. and 
Agnes Graham, doing business as Graham Ship 
Repair Co., Oakland, California, and their agents, 
successors, and assigns. The proceeding resulting 
in said order is known upon the records of the 
Board as ‘‘In the Matter of W. C. and Agnes Gra- 
ham, doing business as Graham Ship Repair Co. 
and East Bay Union of Machinists, Local 1304, 
C. I. O. and Bay Cities Metal Trades Council, A. F. 
of L., Party to the Contract, Case No. 20-C-1304.”’ 
In support of this petition, the Board respectfully 
shows: 
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(1) Respondents are engaged in business in the 
State of California within this judicial circuit. This 
Court, therefore, has jurisdiction of this petition 
by virtue of Section 10 (e) of the National Labor 
Relations Act. 


(2) Upon all proceedings had in said matter 
before the Board, as more fully shown by the en- 
tire record thereof certified by the Board and filed 
with this Court herein, to which reference is here- 
by made, the Board on September 12, 1945, duly 
stated its findings of fact, conclusions of law, and 
issued an order directed to the respondents, and 
their agents, successors, and assigns. The afore- 
said order provides as follows: 


ORDER 
Upon the entire record in the case and pursu- 
ant to Section 10 (c) of the National Labor Re- 
lations Act, the National Labor Relations Board 
hereby orders that the respondents, W. C. and Ag- 
nes Graham, doing business as Graham Ship Re- 
pair Co., Oakland, California, and their agents, 

successors, and assigns, shall: 


1. Cease and desist from: 

(a) Discouraging membership in East Bay 
Union of Machinists, Local 1304, affihated with the 
Congress of Industrial Organizations, or in any 
other labor organization of their employees, by 
laying off, discharging or refusing to reinstate 
any of their employees, by refusing to employ any 
member of the said labor organization, by condi- 
tioning further employment upon membership in 
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Bay Cities Metal Trades Council, affiliated with 
the American Federation of Labor, or by discrimi- 
nating in any other manner in regard to their hire 
and tenure of employment, or any term or condi- 
tion of their employment; 


—_.(b) Recognizing Bay Cities Metal Trades Coun- 
cil, affiliated with the American Federation of La- 
bor, as the exclusive representative of the em- 
ployees in the appropriate unit described in para- 
graph 2 (c) of this Order; 

,. (¢). Giving effect to their contract, dated Jan- 
uary .2, 1945,. with the Bay Cities Metal Trades 
Council, ‘affiliated with the American Federation 
of Labor, or to any extension, (renewal, revision, 
modification or supplement thereof, or to any su- 
perseding contract which may now be in effect, in- 
sofar’ as it affects their employees in the appro- 
priate unit described in paragraph 2 (c) of this 
Order ; 


(de etieine to bargain collectively with East 
3ay Union of Machinists, Local 13804, affihated 
with the Congress of Industrial Organizations, as 
the exclusive representative of their employees in 
the appropriate unit described in paragraph 2 (¢) 
of this Order, with respect to rates of pay, wages, 
hours of employment, and other conditions of em- 
ployment ; 

(e) In any other manner interfering with, re- 
straining, or coercing their employees in the exer- 
cise of the right to self-organization, to form labor 
organizations, to join or assist East Bay Union 
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of Machinists, Local 1304, affiliated with the Con- 
gress of Industrial Organizations, or any other 
labor organization, to bargain collectively through 
representatives of their own choosing, and to en- 
gage in concerted activities, for the purpose of col- 
lective bargaining or other mutual aid or protec- 
tion as guaranteed in Section 7 of the Act. 


2. ‘Take the following affirmative action which 
the Board finds will effectuate the policies of the 
Act: 


(a) Offer to Frank E. Shaffer, James E. Pot- 
ter, Elga O. Asheraft, Gus B. Berness, Thomas 
F. Wright, Benjamin F. Clark, Jim H. Clark, Wil-. 
ham (Bill) Searing, E. P. Hostetler, C. B. Lewis, 
Albert B. Sequeira, Daniel C. Wall, Willis H. What- 
ley, and Lloyd M. Lee immediate and full rein- 
statement to their former or substantially equiva-: 
lent positions, without prejudice to their seniority 
and other rights and privileges; 

(b) Make whole the employees named in para- 
graph 2 (a) of this Order for any loss of pay they 
may have suffered by reason of the respondents’ 
discrimination against them, by payment to each 
of them of a sum of money equal to the amount 
which he normally would have earned as wages 
from the date of the respondents’ offer of rein- 
statement, less his net earnings during such period ; 

(c) Upon request, bargain collectively with East 
Bay Union of Machinists, Local 1304, affiliated with ° 
the Congress of Industrial Organizations, as the 
exclusive representative of all the respondents’ ma- 
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chinists, machinist helpers, machinist specialists, 
machinist apprentices, and machinist trainees, but 
excluding all supervisory employees with author- 
ity to hire, promote, discharge, discipline, or oth- 
erwise effect changes in the status of employees or 
effectively recommend such action, in respect to 
rates of pay, wages, hours of employment, and 
other conditions of employment; 

(d) Post in their ship repair yard at Oakland, 
California, copies of the notice attached hereto, 
marked ‘‘Appendix A.’’ Copies of said notice, to 
be furnished by the Regional Director for the Twen- 
tieth Region, shall, after being duly signed by the 
respondents’ representative, be posted by them im- 
mediately upon receipt thereof and maintained by 
them for sixty (60) consecutive days thereafter, 
in conspicuous places, including all places where 
notices to employees are customarily posted. Rea- 
sonable steps shall be taken by the respondents to 
insure that said notices are not altered, defaced, 
or covered by any other material; 

(e) Notify the Regional Director for the Twen- 
tieth Region in writing, within ten (10) days from 
the date of this Order, what steps the respondents 
have taken to comply herewith. 

(3) On September 12, 1945, the Board’s Deei- 
sion and Order was served upon respondents by 
sending a copy thereof postpaid, bearing Govern- 
ment frank, by registered mail, to respondents’ 
counsel. 

(4) Pursuant to Section 10 (e) of the Na- 
tional Labor Relations Act, the Board is certify- 
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ing and filing with this Court a transcript of the 
entire record in the proceedings before the Board, 
including the pleadings, testimony and evidence, 
findings of fact, conclusions of law, and order of 
the Board. 

Wherefore, the Board prays this Honorable Court 
that it cause notice of the filing of this petition 
and transcript to be served upon respondents, and 
that this Court take jurisdiction of the proceeding 
and of the questions determined therein and make 
and enter upon the pleadings, testimony and evi- 
dence and the proceedings set forth in the tran- 
script, and upon the order made thereupon as set 
forth in paragraph (2) hereof, a decree enforcing in 
whole said Order of the Board and requiring re- 
spondents, and their agents, successors, and assigns 
to comply therewith. 

NATIONAL LABOR 
RELATIONS BOARD, 
By /s/ A. NORMAN SOMERS, 
Assistant General Counsel. 


Dated at Washington, D. C., this 28th day of 
February, 1946. 


‘APPENDIX A”’ 
NOTICE TO ALL EMPLOYEES 


Pursuant to a Decision and Order of the National 
Labor Relations Board, and in crder to effectuate 
the policies of the National Labor Reiations Act, we 
hereby notify our employees that: 
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We will not in any manner interfere with, re- 
strain, or coerce our employees in the exercise of 
their right to self-organization, to form labor organ- 
izations, to join or assist Kast Bay Union of Ma- 
chinists, Local 1304, C.1.O., or any other labor 
organization, to bargain col leetively through repre- 
sentatives of their own choosing, and to engage in 
concerted activities for the purpose of collective bar- 
gaining or other mutual aid or vrotection. 

‘We will offer to the employees named below, 
immediate and full reinstatement to their former or 
substantially equivalent positions without prejudice 
to any seniority or other rights and privileges pre- 
viously enjoyed, and make them whole for any loss. 
of pay suffered as a result of the discrimination. 

We will | bargain collectively upon request with 
tlie ‘above-named union as the exclusive representa- 
tive of all employees in the bargaining unit de- 
scribed herein with respect to rates of pay, hours of 
employment or other conditions of employment, and 
if an understanding is veached, embody such under- 
standing in a signed agreement. The bargaining 
unit is: | 

All machinists of W. C. and Agnes Graham, doing 
business as Graham Ship Repair Co., including 
machinist helpers, machinist specialists, machinist 
apprentices, and machinist trainees but excluding 
all supervisory employees with autherity to hire, 
promote, discharge, discipline, or otherwise effect 
changes in the status of emplovees or effectively 
recommend such action. 

The employees to be offered reinstatement with 
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pack pay are: Frank E. Shaffer, James E. Potter, 
Elga O. Ashcraft, Gus B. Berness, Thomas F. 
Wright, Benjamin F. Clark, Jim H. Clark, Willian 
(Bill) Searing, E. P. Hostetler, C. B. Lewis, Albert 
B. Sequeira, Daniel C. Wall, Willis H. Whatley, 
and Lloyd M. Lee. 

We will not give effect to our contract, dated Jan- 
uary 2, 1945, with the Bay Cities Metal Trades 
Council, affiliated with the American Federation of 
Labor, or to any extension, renewal, revision, modi- 
fication or supplement thereof or to any supersed- 
ing contract which may now be in effect, insofar as 
it affects our employees in the unit above described. 

All our employees are free to become or remain 
members of the above-named union or any other 
labor organization. We will not d?scriminate in 
regard to hire or tenure of employment or any term 
or condition of employment against any employee 
because of membership in or activity on behalf of 
any such labor orfianization. 


W. C. and AGNES GRAHAM, 
doing business as GRAHAM 
SHIP REPAIR CO (Km- 
ployer). 


Note: Any of the above-named employees pres- 
ently serving in the Armed Forces of the United 
States will be offered full reinstatement upon appli- 
eation in accordance with the Selective Service :Act 
after discharge from the Armed Forces. 
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This notice must remain posted for 60 days from 
the date hereof, and must not be altered, defaced, 
or covered by any other material. 


District of Columbia—ss. 

A. Norman Somers, being first duly sworn, states 
that he is Assistant General Counsel of the National 
Labor Relations Board, petitioner herein, and that 
he is authorized to and does make this verification 
in behalf of said Board; that he has read the fore- 
going petition and has knowledge of the contents 
thereof; and that the statements made therein are 
true to the best of his knowledge. information and 
belief. 

/s/ A. NORMAN SOMERS, 
Assistant General Counsel. 

Subscribed and sworn to before me this 28th day 
of February, 1946. 

[Seal] /s/ JOHN E. LAWYER, 

Notary Publie, District of Columbia. My Commis- 
sion expires August 14, 1949. 

[Endorsed]: Filed March 6, 1946. Paul P. 

O’Brien, Clerk. 


[Title of Cireuit Court of Appeals and Cause.] 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


STATEMENT OF POINTS RELIED UPON 
BY THE BOARD 
Pursuant to Section 6 of Rule 19 of the Court, the 
Board submits the following statement of points 
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upon which it intends to rely in the above-entitled 
proceeding : 
dt 
The National Labor Relations Act is applicable 
to the operations of respondents W. C. and Agnes 
Graham, doing business as Graham Ship Repair Co. 


II. 

The Board’s findings of fact are supported by 
substantial evidence. Upon the facts so found re- 
spondents have engaged in and are engaging in 
unfair labor practices within the meaning of Sec- 
tion 8 (1), (3) and (5) of the Act. 


ITI. 
The Board’s order is valid. 
Dated at Washington, D. C., this 28th day of 
February, 1946. 
/s/ A. NORMAN SOMERS, 
Assistant General Counsel, 
National Labor Relations Board 
[Endorsed]: Filed, March 6, 1946. Paul P. 
O’Brien, Clerk. 


SUMMONS AND COMPLAINT 
United States of America—ss. 
The President of the United States of America: 


To W. C. and Agnes Graham, doing business as 
Graham Ship Repair Co., 501 Ist Street, Oak- 
land, California; East Bay Union of Machinists, 
Local 1304, C.I.0., care of J. H. Sapiro, 1049 
Mills Bldg., San Francisco, Calif., and Bay 
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. Cities Metal Trades Council, A.F. of L., care of 
Charles J. Janigian, 402 Flood Bldg., San 
Francisco 2, Calif.: 


| Greeting 

Pursuant. to the provisions of Subdivision (e) of 
Section 160, U.8.C.A., Title 29 (National Labor Re- 
lations Board Act, Secion 10(e) ), you and each of 
you are her ‘eby notified that on the 6th day of Mareh, 
1946, a petition of the National Labor Relations 
Board for enfor cement of its order entered on Sep- 


tember 1, 1945, in a proceeding known upon the 
records of the said Board as 


‘In the Matter. of W. C. and Agnes Graham, 

. doing business as Graham Ship Repair Co., and 

East Bay Union of Machinists, Local 1304, 

C.1.0., and Bay Cities Metal Trades Council, 

A..F. of. L., .Party to the Contract, Case No. 
_-20-C-1304,”’ 


and for entry of a decree by the United States Cir- 
cuit Court of Appeals for the Ninth Circuit, was 
filed in the said United States Circuit Court of 
Appeals for the Ninth Circuit, copy of which said 
petition is attached hereto. 


You are also notified to appear and move upon, 
answer or plead to said petition within ten days 
from date of the service hereof, or in default of 
such action the said Circuit Court of Appeals for 
the Ninth Circuit will enter such decree as it deems 
just and proper in the premises. 


W.C.and Agnes Graham 83 


Witness, the Honorable Harlan’ Fiske Stone, 
Chief Justice of the United States, this 6th day of 
March in the year of our Lord one thousand, nme 
hundred and forty-six. 


[Seal] /s/ PAUL P. O’BRIEN, 


Clerk of the United States Circuit Court-of Appeals’ 
for the Ninth Circuit. 


(Return of Service of Writs attached.) 


[Title of Circuit Court of Appeals and Cause. ] 


CERTIFICATE OF THE NATIONAL LABOR 
RELATIONS BOARD 


The National Labor Relations Board, by its 
Chief of the Order Section, duly authorized by Sec- 
tion 1 of Article VI, Rules and Regulations of the 
National Labor Relations Board—Series 3, as 
amended, hereby certifies that the documents an- 
nexed hereto constitute a full and accurate tran- 
script of a proceeding had before said Board en-: 
titled, ‘‘In the Matter of W. C. and Agnes Gra- 
ham, doing business as Graham Ship Repair Co: 
and East Bay Union of Machinists, Local 1304, 
©. I. O., and Bay Cities Metal Trades Council, 
A. F. of L., Party to the Contraet,’’:the same 
being Case No. 20-C-1304 before said Board; such 
transcript including the pleadings, testimony and 
evidence upon which the order of the Board im:said 
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proceeding was entered, and including also the find- 
ings and order of the Board. 


Fully enumerated, said documents attached here- 
to are as follows: 


(1) Copy of order designating Howard Myers 
Trial Examiner for the National Labor Relations 
Board, dated March 15, 1945. 


(2) Stenographic transcript of testimony held 
before Howard Myers, Trial Examiner for the Na- 
tional Labor Relations Board on March 15, 16, 17, 
20, and 21, 1945, together with all exhibits intro- 
duced in evidence. 


(3) Copy of Trial Examiner Myers’ Intermedi- 
ate Report, dated June 8, 1945 (annexed to Item 
11 hereof). 


-(4) Copy of order transferring case to the 
Board, dated June 9, 1945. 


(5) Copy of Council’s telegram, dated June 18, 
1945, requesting extension of time to file excep- 
tions. 


(6) Copy of telegram, dated June 15, 1945, 
granting extension of time to file briefs and excep- 
tions. 


(7) Copy of Council’s letter, dated July 5, 1945, 
requesting oral argument before the Board. (7-A) 
Copy of telegram dated July 6, 1945, advising Board 
respondents will not file exceptions and brief. 
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(8) Copy of Council’s exceptions to the Inter- 
mediate Report. 


(9) Copy of notice of hearing for the purpose 
of oral argument before the Board, dated July 
23, 1945. 


(10) Copy of list of appearances at oral ar- 
gument before the Board, dated August 14, 1945. 


(11) Copy of Decision and Order issued by the 
National Labor Relations Board on September 12, 
1945, with Intermediate Report annexed, together 
with affidavit of service and United States Post 
Office return receipts thereof. 


(12) Copy of Council’s petition for rehearing, 
dated September 21, 1945. 


(13) Copy of order denying petition for rehear- 
ing, dated October 23, 1945. 


In Testimony Whereof the Chief of the Order 
Section of the National Labor Relations Board, 
being thereunto duly authorized as aforesaid, has 
hereunto set his hand and affixed the seal of the 
National Labor Relations Board in the city of 
Washington, District of Columbia, this 28th day 
of February, 1946. 


[Seal] /s/ JOHN EH. LAWYER, 


Chief, Order Section, National 
Labor Relations Board. 
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Before the National Labor Relations Board 
Twentieth Region 
Case No. 20-C-1304 


In the Matter of: 
W. C. and AGNES B. GRAHAM d/b/a 
GRAHAM SHIP REPAID CO. 


and 


EAST BAY UNION OF MACHINISTS 
LOCAL 1304, C.1.0. 


and 
BAY CITIES METAL TRADES COUNCIL, 


A. F. of L., Party to the Contract. 


Room 449, Post Office Building, 
7th and Mission Streets 
San Francisco, California 


Ge 


March 15, 1945 


Pursuant to notice, the above-entitled matter 
came on for hearing at 10:00 A.M. 


Before: Howard Myers, Esq., Trial Examiner. 


Appearances: John Paul Jennings and Wallace 
E. Royster, 1095 Market Street, San Francisco, 
California, appearing on behalf of the National 
Labor Relations Board. [1*] 


“Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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Trial Examiner Myers: The hearing will be 

in order. 
Mr. Jennings: If the Examiner please, Mr. 
Janigian, Counsel for Bay Cities Metal Trades 
Council, and for the International Association of 
Machinists, who are interested in these proceed- 
ings aS a party to the contract which, under the 
allegations of the complaint, is stated to be in- 
valid, has requested a continuance until tomorrow 
morning. 

We have agreed with Mr. Janigian that he may 
have a continuance of 24 hours, if that is satisfac- 
tory with your Honor, and he has agreed that he 
will cooperate with us in an effort to expedite the 
hearing. I think it will expedite the hearing if the 
matter is put over until tomorrow morning. 

Trial Examiner Myers: The other parties have 
agreed to the adjournment? | 

Mr. Jennings: All the parties are agreeable. 

Trial Examiner Mvers: Very well. We will 
stand adjourned now until 9:30 tomorrow morning. 

(Whereupon, at 10:05 A.M., an adjournment 
was taken until Friday, March 16, 1945, at 
9:30 A.M.) [2] 


PROCEEDINGS 


Trial Examiner Myers: Are you ready to pro- 
ceed, gentlemen? 

Mr. Royster: Ready. 

Mr. Sapiro: Ready. 
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Mr. Stimmel: Ready. 

Mr. Janigian: Ready. 

Trial Examiner Myers: I would like to an- 
nounce that this is a formal hearing before the Na- 
tional] Labor Relations Board in the matter of W. 
C. Graham and Agnes B. Graham, doing business 
as Graham Ship Repair Co., and East Bay Union 
of Machinists, Local 1304, C.I.O. and Bay Cities 
Metal Trades Council, A. F. of L., party to the 
contract, being Case No. 20-C-1304. 

The Trial Examiner appearing for the National 
Labor Relations Board is Howard Myers. 

Will counsel please state their appearances for 
the record? 

Mr. Royster: Wallace KE. Royster, 1095 Market 
Street, San Francisco, for the Board. 

Mr. Sapiro: J. H. Sapiro, 1049 Mills Building, 
San Francisco, appearing for Local 1304, and sit- 
ting beside me is Jim Smith, Business Agent of 
1304. 

Trial Examiner Myers: Just the attorneys rep- 
resenting the parties. [6] 

Mr. Janigian: Charles J. Janigian, appearing 
for Bay Cities Metal Trades Council, A. F. of L., 
party to the contract. 

Trial Examiner Myers: Anybody appearing for 
the Respondents ? 

Mr. Stimmel: Bernard B. Stimmel appearing 
for W. C. Graham and Agnes B. Graham and the 
Graham Ship Repair Co. 

Trial Examiner Myers: Anybody. else want their 
appearances noted? 
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Mr. Janigian: Mr. Thomas Rotell [7] 
Mr. Royster: Mr. Examiner, I have some formal 
papers to offer in evidence at this time. Copies 
of all these papers have been served upon the 
parties. As Board’s Exhibit 1(a), I offer the first 
amended charge in this proceeding; as Exhibit 1(b), 
the Complaint; as Exhibit 1(¢c), Notice of Hearing; 
as Exhibit 1(b), an affidavit of service of the Com- 
plaint with a copy of the Charge and the Notice 
of Hearing by registered mail to International As- 
sociation of Machinists, 307 Pacific [9] Building, 
Oakland, California, and East Bay Union of Ma- 
chinists, Local 1304, C.I.0., Oakland, California; 
aS Board’s Exhibit 1(e), an affidavit of personal 
service of the first amended Charge, the Complaint 
and Notice of Hearing herein on the Respondents, 
W. C. and Agnes B. Graham, and Bay Cities Metal 
Trades Council, party to the contract; as Board’s 
Exhibit 2, affidavit as to service of—first I will 
make the first two charges filed by individuals whose 
identities are not disclosed, and ask Board’s Ex- 
hibit 2(a) be an affidavit as to service of the in- 
dividual charges. 
(Thereupon, the documents above referred 
to were marked Board’s Exhibits 1(a), 1(b), 
1(e), 1(d), 1(e), 2 and 2(a) for identifica- 
tion.) [10] 
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called as a witness by and on behalf of the Na- 
tional Labor Relations Board, being first duly 
sworn, was examined and testified as follows: 


Trial Examiner Myers: What is your name, 
sir? 

The Witness: Walter W. Johnson. 

Trial Examiner Myers: Will you please spell 
your last name for the record. 

The Witness: J-o-h-n-s-o-n. 

Trial Examiner Myers: And where do you live, 
Mr. Johnson? 

The Witness: 82 Hillcrest Road, Berkeley. 

Trial Examiner Myers: You may be seated, sir. 
You may proceed, Mr. Royster. 


Direct Examination 


Q. (By Mr. Royster) What is your business, 
Mr. Johnson? 

A. During wartime I am engaged in the ship- 
building business, [15] in peacetime, mechanical 
engineering and gold mining engineering business. 

Q. During the year 1944 did you operate a ship 
repair yard, or a shipyard? A. In 1944? 

Q. Yes. A. Yes. 

Q. Where was that—did you operate such a 
yard in Oakland, California 

Mr. Janigian: (Interposing) Excuse me, I 
wanted to object to the question on the ground 
that it is compound. It is either shipyard or ship 
repair, now which? 
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Mr. Royster: I will straighten that out, Mr. 
Janigian. 

Trial Examiner Myers: Withdraw the question. 

Mr. Royster: I will withdraw the question. 

Q. (By My. Royster) During 1944, did you 
operate a shipyard in Oakland, California? 

nm. Yes. 

Q@. Where was that yard located? 

A. Located at the foot of Washington Street; 
Oakland. 

Q. Do you know if that yard is now being 
operated? . A. 1 do. 

@. And by whom? 

A. Graham Ship Repair. 

Q. Is Graham Ship Repair Company one of 
the Respondents in [16] this case? 

A. Yes, sir. 

Q. During your operation of the yard, Mr. 
Johnson, did you employ machinists ? AY Yes, 

Q. Were they represented by any labor organi- 
zation ? 

A. They were. I think I should say that I oper- 
ated the yard, managed the yard, but the name 
of the company was Judson-Pacifie War Industries. 
They owned the yard. I was a partner and general 
manager of the yard. 

Q. I believe my last question to you, which vou 
answered in the affirmative was: ‘‘Were the ma- 


chinists represented by any labor organization’’? 
A. Yes. 
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(Testimony of Walter W. Johnson.) 

Q. And what labor organization did represent 
the machinists? 

Mr. Janigian: I will object to the question on 
the ground that it is calling for the conclusion and 
opinion of the witness. 

Trial Examiner Myers: What? 

Mr. Janigian: It is calling for the opinion and 
conclusion of the witness. I believe the document 
which would purport to authorize the organiza- 
tion to represent the workers would be the best 
evidence. It is not the best evidence. 

Trial Examiner Myers: Overruled. Will the re- 
porter [17] please read the question? 

(The question referred to was read by the 
reporter. ) 


A. It was Local 1304, I believe is the number, 
CaO. 

Q. Were other employees at your yard in Oak- 
land represented by a labor organization ? 

A. Yes. 

Q. And what is the name of that labor organi- 
zation ? A. That was the A. F. of L. 

Q. Can you describe it more fully than the 
Agee ot 1.2% 

A. Well, I don’t know whether I could give 
all of the name. I couldn’t describe it. 

Q. Have you exhausted your recollection with 
respect—— 

A. (Interposing) Well, American Federation 
of Labor. 
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Trial Examiner Myers: And its various affil- 
lates ? 

The Witness: Yes, the different crafts, with the 
exception of the machinists were represented by the 
American Federation of Labor. 

Q. (By Mr. Royster) How many employees at 
your peak operation did you have, Mr. Johnson? 

A. We had, during the summer of 744, approxi- 
mately 650 at one time. 

Q. Do you know about how many of those were 
machinists ? 

A. No, I would have to approximate it, 15 or 
20, or 25 at the peak, say. [18] 

Q@. When did you cease operating the yard in 
Oakland to which reference has been made? 

A. Well, I last—our last work was completed 
in December, about December 19th, if I recall, *44. 

Q. Did you have machinists on the pay roll dur- 
ing the last days of your operation ? 

A. Yes, three. 

Mr. Janigian: December 19th what? 

The Witness: December, 1944. 

Q. (By Mr. Royster) Did you give releases 
to any of those machinists during that month? 

A. You mean clearance? 

Q. Yes. 

A. I don’t know whether they were given clear- 
ances or not. 

Trial Examiner Myers: Did you _ discharge 
them ? 

The Witness: Well, usually I don’t handle that, 
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Mr. Examiner. The last day that they worked, ac- 
cording to the record that I have knowledge of, was 
on December 19th. Now, the practice has been some- 
times men were laid off—if they laid off for a few 
days waiting other work, they weren’t given a clear- 
ance, so I don’t know whether they were discharged 
or given a clearance or not. 

Q. (By Mr. Royster) During the fall of 1944, 
Mr. Johnson, did you diminish your labor force? 

A. Yes. 

@. Do you know whether or not, when men were 
laid off during the fall of 1944, that any representa- 
tion was made to them as to the possibility of re- 
sumed operations? [19] 

A. Well, I’d think the picture was something 
like this: We had no mastership repair contracts, 
that yard was constructed in °43 for building barges 
and new work, and in 1944 we did some ship re- 
pair work, or conversion work, and in December 
it was a matter of, we had to determine what our 
policy was going to be, whether we would continue. 
We started to negotiate for ship repair contracts, 
and the work had—all the work we had was com- 
pleted on December 19th, and between that time 
and January Ist an agreement was worked out to 
lease the property to the Graham Ship Repair 
Company. [20] 

Mr. Royster: I don’t insist on an answer to 
my question. Will the reporter mark these as 
Board’s Exhibit 3 (a), (b), and (ce) for identifi- 
cation. 
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(Testimony of Walter W. Johnson.) 
(Whereupon the document above referred to 
was marked Board’s Exhibit 3 (a), (b), and 
(c) for identification. ) 


A. I’m not trying to evade that question. 

Trial Examiner Myers: Wait a minute, you 
don’t have to answer that. 

The Witness: It’s difficult. 

Trial Examiner Myers: Never mind. 

Q. (By Mx. Royster): Mr. Johnson, I show you 
a document marked Board’s Exhibit 3(a) for iden- 
tification, and ask you if you can identify it. 
Bies. 

And whose signature appears thereon? 
James P. Smith. 

Does your signature appear anywhere on 
these papers? 

Yes, mine is under schedule A. 

And does it appear on page 
(Interposing) Page 5. 
Board’s Exhibit 3(b) for identification, can 
you identify that document? A. Yes. [21] 

@. And what is it? 

A. What is the agreement? 

Q. What is the document? 

A. This agreement between the employees sig- 
natory hereto engaged in ship repair in the San 
Francisco area, agreement between Hast Bay Union 
of Machinists, Local 1304, affiliated with the Con- 
gress of Industrial Organizations, and the Judson- 
Pacific War Industries. 

Q. Is that your signature? A. Wir is: 


iN 
Q. 
A. 
Q 


OPop 
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Q. As General Manager? 

A. Walter W. Johnson, General Manager. 

Mr. Sapiro: What is the date of that document? 

The Witness: The document is dated April Ist, 
1944, but was signed—— 

Mr. Royster: I don’t believe any date of sig- 
nature appears on there, but you can testify as to 
when you signed it, if you know. 

Trial Examiner Myers: Let it go, will you, 
please, and you may have an opportunity later, 


Mr. Sapiro, to bring out the facts, if you want 
them. 


Q. (By Mr. Royster) Board’s Exhibit 3 for 
identification, can you identify that document, Mr. 
Johnson ? A. Yes. 


Q. And what is that? 

A. Well, it’s a supplemental agreement, an am- 
plification of Section 7 of the ship repair agree- 
ment between employers signatory and the East 
Bay Union of Machinists, Local 1304. [22] 

Q. Does your signature appear on there as rep- 
resentative of any employer? 

A. Yes, as General Manager of the Judson- 
Pacific War Industries. 

Mr. Royster: All right. 

Mr. Stimmel: What is the date on that? 

Mr. Royster: JI have no further questions, Mr. 
Examiner. 


T'rial Examiner Myers: Any questions? 
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Cross Examination 


Q. (By Mr. Stimmel) What was the date on 
that last document, the date of signing? 

Mr. Royster: What date did you sign these doc- 
uments, Mr. Johnson? 

The Witness: Well, in August—I’d like to see 
it, though. 

Trial Examiner Myers: Are you going to offer 
those papers in evidence? 

Mr. Royster: I am, but not right now. 

The Witness: August 14th, 1942. 

Mr. Royster: Did you sign all of them at that 
time, on that date? . 

The Witness: To the best of my recollection, 
I did. 

Mr. Royster: No further questions, Mr. Exam- 
iner. 

Trial Examiner Myers: Respondents’ Counsel 
any questions to ask this witness? 

Q. (By Mr. Stimmel) Mr. Johnson, at the 
time that you leased the yard to W. C. Graham, 
did you have any discussion with him or agreement 
that he was taking over any labor contracts [23] 
that you might have had with the unions? 

A. No, I don’t think there was any agreement 
that he was to take over the labor contracts. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Any questions, Mr. 
Janigian ? 

Mr. Janigian: Yes. 
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Cross Examination 


.Q. .(By Mr. Janigian) Mr. Johnson, the sale 
of the yard to the Graham Ship Repair Company 
and to Mr. Graham and his wife was affected by 
you, was it not? 


. A. Yes. It was not a sale, it was a lease. 


Q. It was a lease? A. Lease, yes. 
_Q. And was this a lease contract of certain ma- 
ehinery and equipment? A. Yes. 


@. In other words, personal property, the per- 
sonal property that you owned at the site of this 
shipyard was sold to Mr. Graham and Mrs. Gra- 
ham, or rather leased to Mr. Graham and Mrs. Gra- 
ham?.. . <A. It was leased: 

Q. Under lease contract? 

te. ‘That is tight, 

Q. Now, had you purchased these properties 
from the Judson-Pacific War Industries? 

A. Yes. 

Q. Now, at the time of sale, vou were conduct- 
ing the ship construction business or ship repair 
business under the name of [24] Walter Johnson 
Company? . <A. No. 

Q. You were not? 

A. No, I didn’t start, after I purchased the 
equipment from the Judson-Pacifie War Industries 
T didn’t start the yard up or do any work there 
under the name of Walter W. Johnson Company. 

Q. I see. 

A. The yard remained inactive from about the 
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middle—after the work was completed on Decem- 
ber 19th, it remained inactive, there was no work. 

Q. But you purchased the yard from the Jud- 
son-Pacific War Industries about when, Mr. John- 
son? 

A. Well, it was in November, but we purchased 
the equipment in November from the Judson War 
Industries. At that time there was some uncom- 
pleted work where it was necessary to employ about 
seventy-five men, so they completed the work in 
the yard under their own name, and that was com- 
pleted on or about December 19th. 


Q. December 19th? A. Yes. 
@. You said that your other employees were 
represented by the A. F. L.? A. Yes. 


Q. You couldn’t recall the organization. Ill 
ask you whether or not the organization with which 
you had an agreement covering your other em- 
ployees other than machinists, and those of the ma- 
chinists category, was [25] with the Bay es 
Metal Trades Council? 

A. Yes, Bay Cities Metal Trades Council, ae 
contract was with them. 

Q. Did this contract signed by the Judson- 1g 
cific War Industries 

A. (Interposing) Was it? 

Q. Yes. A. Yes. 

@. Did you personally sign the contract? 

A. Yes. ; 

Q@. Under the name of the Walter Johnson 
Company ? 
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A. No, that contract that you’re referring to, 
that I’m referring to, was signed in April 19—I 
think in April, or in the spring of 1942. 

Q. 427 © 

A. And it was signed between the Judson-Pa- 
cific War Industries and the Bay Cities Metal 
Trades Council. Now, you may have another con- 
tract in mind. I’m not certain whether the con- 
tract was drawn or not, but the Walter W. John- 
son Company, a partnership, last fall did some 
work over at the Pacific Bridge, and that may be 
confusing to you. 

Trial Examiner Myers: That is another yard? 

The Witness: Another yard, yes. 

Q. (By Mr. Janigian) That is another vard? 

A. Yes. 

Q. Was the real property upon which the yard 
is located sold to Mr. Graham and his wife? 

You mean the land? [26] 

The land, yes. 

That belongs to the Port of Oakland. 

I see. 

It’s held under a lease by the Walter W. 
Johnson Company. 

Mr. Janigian: I think that is all. 

Mr. Stimmel: Mr. Johnson, may I ask a ques- 
tion. Did you ever sign a contract with either union 
for the Walter W. Johnson Company for that par- 
ticular yard at 501 First Street between December 
the 19th, 1944, and the date that the vard was leased 
to W. C. Graham ? 


> OPP 
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The Witness: No, never did. [27]. 


Redirect Examination 


Q. Now at the time, or during the negotiations 
for the lease of the property to the Grahams, did 
you have any discussions with cither of them con- 
cerning labor relations? 

A. With Mr. Graham? 

Q. Yes. A. I did. 

Q. And did you at that time inform him of your 
contracts, or the contracts of the Judson Company 
with these various labor organizations? 

A. I did. 

Mr. Janigian: Object to the question. 

Trial Examiner Myers: J’ll sustain the objec- 
tion. Strike ont the answer. 

Mr. Sapiro: Well, might I suggest that if 

Trial Examiner Mvers: (lInterposing): Ask 
him what the conversation was. 

Q. (By Mr. Sapiro): Very well. Will you tell 
us what you said? All I asked him is whether he 
had such a conversation, that was the question I was 
going to ask him. Tell us what vou said concerning 
that and what Mr. Graham said ? 

Mr. Janigian: May I have the time and place, 
Mr. Sapiro? 

Trial Examiner Myers: He asks that you fix the 
time. 

Q. (By Mr. Sapiro): Where was the place of 
conversation and the time, and tell us who was 
present? [28] 
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A. The place would be at the Graham Ship Re- 
pair plant, the plant at the foot of Washington 
Street. The time would have been right after the 
Ist of January, 1945. 

Q. After? 

A. After the Ist of January, 1945. 

Q. And could you tell us more definitely approxi- 
nately how close to January the Ist, 1945, it was? 
_A.. Well, I would—it’s my belief that it would 
be during the first week of January. 

Q. And tell us who was present at the conversa- 
tion? 

A. At one-time there was, besides Mr. Graham, 
was, this labor relations man, I can’t think of the 
gentleman’s name. 

Q. Is this the gentleman here (indicating) ? 

- A. Yes, Mr. Graham’s labor relations man. 

Q. Graham? 

A. Raymond Lehaney, Lehaney, as near as I can 
recall. I think there were two conversations, but I 
didn’t pay any particular attention as to the dates 
or anything, but I advised Mr. Graham, told him 
that we’d—of our contracts with the Bay Cities 
Metal Trades and the C.J.0O., and I advised him 
that 

Mr. Janigian: (Interposing): I object to any 
advice. 

Trial Examiner Myers: Tell us what you said. 

The Witness: That is what I did. I told him 
that I—— 
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Trial Examiner Myers: Advice is conclusion. 
Tell us what you said. 

The Witness: I said that they had been very 
satisfactory, that we had had no difficulties, except 
small ones that had [29] always been ironed out 
satisfactorily to all parties concerned, and that I 
would continue the same relationship. And at the 
meeting we were standing out in the yard, and Mr. 
Lehaney was present at one time when I made that 
very definite statement. Our experience had been 
very satisfactory. I saw no reason for changing it. 

Q. (By Mr. Sapiro): What did either Mr. 
Lehaney or Mr. Graham say, if anything, in re- 
sponse to that? 

A. I couldn’t repeat the conversation. I think 
Mr. Graham was 

Mr. Janigian: (Interposing): I’m going to ob- 
ject to it as incompetent, irrelevant and immaterial. 

The Witness: I wouldn’t attempt to repeat. 

Trial Examiner Myers: Overruled. 

Q. (By Mr. Sapiro): Can you give us the gist, 
not their exact words? ; | 

Trial Examiner Myers: Tel] us what you re- 
member that they said. 

The Witness: No, I ean’t. 

Trial Examiner Myers: Can’t remember a word 
they said? . 

The Witness: Oh, yes. I can remember—I can 
tell you about their reactions. a) 

Trial Examiner Myers: I don’t want their re- 
actions. Did they tell you to jump im the lake, or 
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did they say, ‘That is nice, I’m very glad to hear 
it,’’ or what? 

A. No, Mr. Graham was uncertain as to what to 
do, because he was not familiar with the labor sit- 
uation around this bay. Mr. Lehaney—well, I can’t 
tell the words, I wouldn't [380] attempt to. 

Trial Examiner Myers: Any cther questions? 

Mr. Royster: No. 

Q. (By Mr. Sapiro): You say that is one of 
the conversations. Now, was there a subsequent 
conversation ? A. Yes. 

Q. (By Mr. Sapiro): Yes. Will you fix the 
time and place as you did before and the persons 
present, if you can remember? 


A. Well, the next time I took part in any meet- 
ing was perhaps about the middle of January be- 
tween Mr. Lehaney, Mr. Graham, and Myr. Vogel, 
associated with Mr. Graham, and Mr. Smith of 
Local 1304. T just happened to drop into the yard 
that morning, T wasn’t asked to take part in the 
meeting, but T did take part in it. 

Q. And will vou tell us what vou can remember 
of the conversation and what was said by each one, 
as best you ean remember? 

Mr. Janigian: Same objection, Mr. Trial Ex- 
aminer, incompetent, irrelevant and immaterial. 

Trial Examiner Myers: Overruled. 

A. Mr. Lehaney had signed an agreement with 
the A.I’.L. covering the employment of machinists 
in the yard. That was [31] the first time I knew 
that had been done. 
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Q. Was that spoken of at that time? 

A. That was the purpose of the meeting. Mr. 
Smith came down and objected to that arrangement. 

Q. Proceed, Mr. Johnson. 

A. There was a discussion there for perhaps 
fifteen minutes, and as I recall, the meeting ended 
with Mr. Smith was going to deliver some docu- 
ments to Mr. Graham that had a bearing on that 
particular situation. 

Q. Well, pardon me, can vou remember anything 
that was said by any of the parties whose names 
you have mentioned, as being present at that meet- 
ing, the substance of it? 

A. Yes, I can recall that Mr. Smith said that he 
would not let the C.I.O. machinists work under that 
kind of a situation. 

Trial Examiner Myers: You didn’t tell us any- 
thing at all about any situation. You didn’t tell 
us anything that was said. 

The Witness: All right. . 

Q. (By Trial Examiner Myers): You walked 
in, and these people were present when you walked 
into the yard? A. Yes. 

@. And where in the yard did you walk in on 
these people, somebody’s office? 

A. Yes, Mr. Graham’s office. Then we went out 
into another smaller building where there was 
better opportunity for a meeting. 

Q. All right, can vou remember hew the meeting 
started [382] when vou got into ths other small 
building ? 
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A. Well, the discussion was largely between Mr. 
Smith and Mr. Lehaney. 

Q. Do you remember anything that was said by 
either one of them ? 

A. I ean recall that Mr. Smith said that he 
would not let the C.1-O. machinists work in the yard 
with that agreement in effect, the one that Mr. 
Lehaney or Mr. Graham had signed. 

Q. Was there anything said about an agreement 
that had been signed? 

A. To the best of my recollection there was. 

‘Q. Well, can you tell us what was said about it, 
and by whom? 

A. That was about all that was said that was 
pertinent to it. 

Q. Do you know that there was an agreement 
signed before vou got there? 

A. Not until that morning. 

Q. And who told you about it? 

A. It came out in the meeting, during the dis- 
cussion. 

Q. What was said about the agreement? 

A. That the agreement covered the use of ma- 
chinists, A.F.L. machinists. 

Q. And was that all that was said about it? 

A. Well no, the meeting lasted for fifteen or 
twenty minutes, but I wasn’t a party to the meet- 
ing, I just happened to be a spectator, and I wasn’t 
paying a great deal of attention. 

Q. What kind of an agreement was it? 
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A. That I don’t know. I had never seen the 
agreement. ee 

Q. I mean, what was said about the agreement 
covering everybody [33] in the yard? 

A. Everybody in the yard. 

Q. Including the machinists? 

A. Including the machinists, ves. 

Q@. And who made that statement, do you re- 
member ? 

A. No. It was very evident, however, that that 
was the arrangement. I don’t recall who made the 
statement. 

Trial Examiner Myers: Go ahead, Mr. Sapiro. 

Mr. Sapiro: I think that is all. 

Mr. Royster: I have no further questions. 

Trial Examiner Myers: Any cther questions? 


Recross Examination 


Q. (By Mr. Stimmel): Mr. Johnson, this meet- 
ing took place about the 15th of January, 1945, did 
it not? 

A. Well about, I would say, it was shortly after 
Mr. Graham took possession of the yard to start 
work there. 

Q. Was it definitely after the Sth of January? 

A. No, I could not say. 

Mr. Sapiro: Which conversation are you re- 
ferring to, the last one? — . 

Mr. Stimmel: Yes, where this contract was dis- 
cussed with Smith, Lehaney, Johnson, Graham and 
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those others present. 
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Trial Examiner Myers: Any other questions, 
gentlemen ? 

Mr. Janigian: Yes. 


Reecross Examination 


Q. (By Mr. Janigian): Mr. Johnson, the leas- 
ing of the personal property to Mr. Graham was 
concluded in December of 1944, was it not, about 
December 30th or 31st? [84] 

Mr. Sapiro: Well, I might suggest that if the 
contract is in writing, it can be shown and we'll 
fix the date. 

Trial Examiner Mvers: I’ll overrule the objec- 
tion. 

The Witness: The date was of January Ist. 

Q. (By Mr. Janigian): The delivery was as of 
January Ist? A. January Ist, 1945. 

Q. Yes. 

A. At the time Mr. Graham took possession of 
the yard, the agreement had not been developed into 
writing due to some work that he had seeured, which 
came into the vard on January the Ist, or on the 
day before. 

Q. Well, isn’t it a fact that this lease arrange- 
ment was consummated on or about December 31st? 

Trial Examiner Myers: What do you mean, con- 
summated ? 

Mr. Janigian: Well, the agreement was made on 
December 31st. 

A. No, we had had discussions about two weeks 
prior, the last two weeks of December, of 744. 
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Q. That is right. 

A. About his leasing the plant. 

Q. Yes. 

A. When he took possession of the plant on 
January Ist. 

Q. You mean January Ist? 

A. January Ist, by reason of the fact that the 
Navy had some boats that just came in that were 
to be repaired, and he had been negotiating with 
the Navy for work, a master contract, and so he 
telephoned to me and asked if he could [35] put the 
boats in the plant, and I said ves, and I think we 
received the beats, our few men were there on the 
Sunday prior to January Ist, 1945, so he came in 
there and took possession of the property before the 
lease had been reduced to writing. However, it was 
a very definite verbal wnderstanding which was 
being earned ont. 

Q. The possession of the premises, though, was 
delivered on January Ist, 1945? 

A. 745, and Mr. Graliam assumed the expense of 
operating the yard from that date. 

Q. And Mr. Graham has had possession of the 
yard ever since January Ist, 1945? 

A. He has. 

Q. You have had no hand in the management of 
the Graham Ship Repair Company, or its opera- 
tions, at any time, have you? A. No. 

Mr. Sapiro: You mean sinee. 

Q. I mean since January Ist, or at any time 
before or after. A. That is right. 
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Q. You had nothing to do with the Graham Ship 
Repair Company ? 

A. No, except to counsel with Mr. Graham and 
offer what assistance or advice J could. 

Q. You weren’t on the pay roll of the Graham 
Ship Repair Company ? A. No. 

Q. And, as a matter of fact, you were conducting 
a business of your own at the site of the Pacific 
Bridge Company, [36] isn’t that right? 

A. That is correct. 

Q. Now at the site of the Graham Ship Repair 
yard, you said that Judson-Pacific, Ine., had con- 
ducted an operation, and the actual construction 
work was concluded about December 19th, I believe 
you said? A. Yes. 

Q. Now, isn’t it a fact that the Judson-Pacifie 
War Industries constructed barges and did no re- 
pair work on that site? 

A. No, that isn’t a fact. 

Q. What? 

A. No, that isn’t the fact. We constructed 
barges, and at the same time in 44 we did repair 
work. 

Q. You did repair work? 

A. Yes. In other words, we paid the repair rate, 
which you’d eall that repair work, that was conver- 
sion of five barges about 225 feet long into refrigera- 
tor barges and air-cooled barges. 

Q. But the principal work was the new construc- 
tion work? 

A. In length of time in dollars and cents, I think 
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that the conversion work was the greatest in dollars 
and cents. 

Trial Examiner Myers: Is that what you call 
repair work? 

The Witness: Repair work, yes. 

Mr. Sapiro: Is that carried, the repair rate? 

The Witness: Yes. [387] 

Mr. Janigian: Just one. 

Q. (By Mr. Janigian): Mz. Johnson, you know 
the difference between repair and conversion work, 
I presume, vou have been in the business long 
enough ? 

A. JI wouldn’t attempt to differentiate between 
the two. 

Mr. Janigian: Well, [’ll withdraw the question. 

Mr. Sapiro: You and I have argued about that 
for a long time, Mr. Janigian. 

Trial Examiner Myers: Will you please don’t 
break in on Mr. Janigian’s examination, Mr. 
Sapiro? 

Q. (By Mr. Janigian): Myr. Johnson, the work 
that was being done in 1944 by the Judson-Pacifie 
War Industries was reconversion of new vessels 
which had been built elsewhere, is that not it? 

A. No, not as I understand what a new vessel is. 
Any vessel that has been to sea 1s not a new vessel, 
and these vessels we did this conversion work on 
had all been to sea. 

Q. And you paid the repair rate for all such 
work ? A. Yes, we paid the repair rate. 

Q. ‘To all mechanics? A. Yes. 
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Q. To all people working on them? 

A. On the conversion. 

Q. On the conversion? [38] A. Yes. 

Mr. Janigian: I think that is all. 

Q. (By Trial Examiner Myers): Now, will you 
tell me which came first with respect to the lease, 
the Judson Company or the Walter C. Johnson 
Company ? 

A. The Judson-Pacific War Industries came 
first. 

Q. And when was that lease started, approxi- 
mately ? A. In the spring of 1943. 

Q. °43? A. Yes. 

Q. And how long was that firm in existence at 
that yard? 

A. During the year 1943 until December, 1944. 

Q. When did the Johnson Company come in? 

A. At that vard, we never did any work in that 
yard? . 

Q. You didn’t? 

A. No, never even took possession of it, because 
the Judson-Pacific War Industries finished their 
work in December, that was the agreement, and they 
carried their employees, remained there until Jan- 
uary Ist, 1945. 

Q. And the lease which Mr. Graham signed was 
between the -Judson Company and Mr. Graham, and 
his wife, is that right? 

A. No, it was between the Walter W. Johnson 
Company, beeause we took over—the Walter W. 
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Johnson Company took over the property by con- 
tract of purchase in November 744. 

Q. November what? A. 744, 

Q. Then there is just a lease from the Judson 
to the Johnson Company? [39] 

A. No, that is a sale. 

@. It was a sale? A. A sale. 

Q. All right. Now, a sale of what, of all the 
personal property ? 

A. All the personal property, ves. 

Q. Including the lease which the Judson Com- 
pany held from the Port of Oakland? 

A. Port of Oakland which was then cancelled, 
and a new lease was made between the Port of Oak- 
land and the Walter W. Johnson Company. 

@. And that was sometime in November of °44? 

A. No, that was January Ist, 1945. That might 
be a little difficult, those dates, but it would have 
been more difficult for 

Q. (Interposing): Was it a_ simultaneous 
transaction between the Judson Company to the 
Johnson Company, and from the Johnson Company 
to Grahams? A. No. 

Q. Well, tell us about them. 

A. I say, in November the Judson-Pacific War 
Industries was ceasing operation, there as a com- 
pany, it was liquidating its assets, the Walter W. 
Johnson Company purchased the personal property 
at what we call plant 2, that is the Graham Ship 
Repair, but there was some work remaining to be 
done by the Judson-Pacific War Industries in plant 
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2, which was terminated, I mean completed in De- 
cember, 1944, so it was agreed between the Judson- 
Pacific War Industries and myself that they would 
remain in possession of the plant and complete [40] 
the work, and then we would take possession of the 
plant after January Ist. 

Q. And when that was completed did Johnson 
Company take possession ? 

Not until January Ist. 

All right, January Ist. A. Yes. 

And when did Johnson sell it to Graham? . 
The same date. 

I mean, lease it to Graharn. 

The same date. 

The same date? 

Yes. Well, we contemplated it would be 
leased the same date, but this work came in before 
the lease was consummated. 

Q. You mean, before the lease was reduced to 
writing ? A. That is right. 

Q. But it was the understanding that the lease 
was to date from and as of January Ist, 1945, is 
that right? A. That is right. 

Trial Examiner Myers: Any other questions, 
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gentlemen? 


Redirect Examination 


Q. (By Mr. Sapiro): Now, between December 
the 19th, 1944, and January the Ist, 1945, were 
there employees in the plant? 

A. No, only the superintendent and the assist- 
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ant, a few in the office, and one or two men for 
maintenance. 

Q. Some maintenance men? 

A. Maintenance men. 

Q. And were those maintenance men members of 
1304? [41] 

A. Not to my knowledge. I have no way of 
knowing, except I don’t believe they were. I think 
the last machinist in our employ was on December 
29th, as far as I know. 

Mr. Sapiro: That is all. 


WARREN C. GRAHAM, 


ealled as a witness by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Trial Examiner Myers: What is your name, 
please, sir? 

The Witness: Warren C. Graham. 

Trial Examiner Myers: And where do you live, 
Mr. Graham? 

The Witness: At the Hotel Coit in Oakland. 

Trial Examiner Myers: You may proceed, Mr. 
Royster. 

Direct Examination 

Q. (By Mr. Royster): What is your business, 

Mr. Graham? 


A. Engaged in the ship repair and conversion 
business at 501 First Street, Oakland. 
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Q. Under what name do you operate your 
business ? 

A. Under the Graham Ship Repair Company. 

Q. And is that a partnership ? 

A. It’s a special partnership composed of my 
wife as a limited partner, and myself as general . 
partner. [42] 

Q. Is your wife Agnes B. Graham? 

ae “Ves. 

Q. Does she take any—does Agnes B. Graham 
take any active part in the management of the yard ? 

A. None whatever. 

@. Where is the yard located? 

A. 501 First Street, Oakland, which is at the 
foot of Washington Street. 

Q. What is the nature of the work done there? 

A. Ship repairs, conversions for vessels of the 
Navy, and the War Shipping Administration. 

Q. What was the approximate value of the re- 
pair work performed at the yard during January 
and February, 1945? 

A. Slightly less than $200,000.00 

Q. What do you estimate the annual value of the 
repair work to be? . 

A. About two and a half million dollars. 

Q. And what was the approximate value of ma- 
terials and supplies purchased by you during Jan- 
uary and Febrnary, 1945? 

A. About $60,000.00. 

Q. Of that amount, My. Graham, approximately 
what per cent had its origin outside of California? 


W.C. and Agnes Graham 117 


(Testimony of Warren C. Graham.) 

Mr. Janigian: If he knows. 

A. My pure guess would be—— 

Trial Examiner Myers: I don’t want any guess, 
approximately. 

The Witness: Approximately fifteen to twenty 
per cent of that, I would say. [43] 

Q@. (By Mr. Royster): What do you estimate 
your annual purchase of supplies and materials to 
be, on an annual basis? 

A. Oh, between six and cight hundred thousand 
dollars. 

Q. Well of that amount, six or eight hundred 
thousand dollars, what percentage of that do you 
estimate will be received from points outside Cali- 
fornia ? 

A. Approximately the same percentages. 

Q. Fifteen to twenty per cent? 

A. Yes, that is the average for the average ship 
repair yard. 

Q. To what use are the vessels put that you 
repair? | 

A. The vessels are combat vessels of the Navy 
and merchant ships of the Merchant Marine. 

Q. Are the merchant ships of the Merchant Ma- 
rine used in interstate and foreign commerce ? 

A. That I couldn’t swear to. 

Q. Do you concede that the operations of you 
and your partner at the yard you have described 
are in interstate commerce ? 

Mr. Janigian: Asking for the opinion and con- 
clusion of the witness, objected to upon that ground. 
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Trial Examiner Myers: Overruled. Any ques- 
tion, Mr. Stimmel, of jurisdiction ? 

Mr. Stimmel: Same objection. 

Trial Examiner Myers: I’m asking you, have 
you any question that the Board has jurisdiction 
over your clients? 

Mr. Stimmel: Well, I will state that I doubt that 
the Court has jurisdiction, because Mr. Graham 
wouldn’t know whether the vessels were used, that 
the goods he used were [44] used in interstate com- 
merce or not. 

Trial Examiner Myers: Well, that question has 
been answered already. Now, what about, you say 
you contest the jurisdiction of the Board? 

Mr. Stimmel: Yes, on the grounds that the man 
is not engaged in interstate commerce. 

Trial Examiner Myers: All right, will you read 
-—I’l] overrule the objection. Read the question to 
the witness. 

(The question referred to was read by the 
reporter. ) 


Trial Examiner Myers: Well, it’s a question of 
law. I’ll sustain the objection. Go ahead and ask 
some other question, or reframe your question. 

Q. (By Mr. Royster): When did your opera- 
tions begin at the yard in Oakland, Mr. Graham? 

A. January the Ist. 

@. Had the yard been operated previously ? 

A. We took it over from the Judson-Pacific War 
Industries through Walter W. Johnson, we were 
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not at the yard until January the Ist. Whether they 
were active before that, I do not know. 

Q. Did anv of the employees of Judson-Pacific 
War Industries or of Walter Johnson continue in 
your employment? 

A. Yes, the first day we had eight employees in 
the office, which were previously employees of the 
Judson-Pacifie War Industries. 

Q. Other than office employees, did you take 
over any employees of the Judson-Pacifie War 
Industries? [45] 

Mr. Janigian: Object to the question on the 
ground that it’s asking for the opinion and conelu- 
sion of the witness. Object specifically to the word 
‘“‘take over.’’ 

Trial Examiner Myers: Reframe your question. 

Q. (By Mr. Royster): When did vou begin 
hiring machinists at your yard? 

A. January the 3rd. 

Q. And where did you procure those machinists? 

A. To my direct knowledge and belief, to my 
direct knowledge I don’t know, I ascertained from 
our superintendent that these men, we hired three 
men on the 3rd of January. It’s my information 
from the plant that those men appeared at the gate 
on that day, and they were hired by the superin- 
tendent. 

Q. Do you have any agreement with the Navy 
with respect to hiring employees? A. Mes: 

Q. What is that agreement? 

A. In order not to disturb the manpower cciling, 
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or affect, seriously affect the working in the other 
shipyards, ship repair yards, we agreed that we 
would only hire previous employees of the Judson- 
Pacific War Industries, or men who were taken out 
of the bay area, that was later revised to include 
men from new construction yards, or those laid off 
previously, ten days from a ship repair yard. 

Q. Have you followed that agreement? 

A. Yes, sir. 

Q. Have you then hired workers who previously 
had been employed by Judson-Pacific? [46] 

A. Yes, sir. 

Q. With respect to the three machinists who 
went on your pay roll on January 3rd, is it not true 
that they came from Judson-Pacific? 

A. They were previously employees of the Jud- 
son-Pacifie War Industries. The reason why I 
know, because we prepared a list of all the Judson- 
Pacific War Industries employees in conjunction 
with the Judson-Pacifie War Industries and pre- 
sented that to the Navy. 

Q. Did you use that list also for the purpose of 
recruiting workers ? 

A. We sent that list to the War Man Power 
Commission so they would only send us workers 
from that list. 

Q. When you began your operations on January 
Ist, did vou know whether Judson-Pacifie War In- 
dustries employees had been represented by a labor 
organization ? my No, sik. 

Q. (By Mr. Royster): Have you at any time 
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made any inquiry respecting labor relations affect- 
ing machinists in ship repair yards, in Alameda 
County ? [47] 

Mr. Janigian: Objected to on the ground it’s 
incompetent, irrelevant and immaterial. 

Trial Examiner Myers: It calls for a yes or no 
answer. Overruled. 

The Witness: Yes. 

Q. (By Mr. Royster): When did you make 
such inquiry ? 

Mr. Janigian: Same objection. 

Trial Examiner Myers: Overruled. 

The Witness: Between the 3rd of January and 
the 10th. 

Trial Examiner Myers: This year? 

The Witness: Of this year, yes. 

Q. (By Mr. Royster): Of whom did you make 
inquiry ? 

A. Of Mr. Raymond Lehaney, who was employed 
by us as a labor relations director. 

Q. When did you employ Mr. Lehaney? 

A. In December, 1944, the latter part. 

Q. What was Mr. Lehaney’s background ? 

A. Mr. Lehaney had spent practieally all of his 
life in the labor movement, had been a reporter on 
a labor paper, and his last employment was publie 
relations director of the west coast for the Team- 
sters Union. 

Trial Examiner Myers: What nnion? 

The Witness: Teamsters Union. 
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Trial Examiner Myers: You mean that was his 
job just prior to going with you? 

The Witness: He retained that job in agreement 
with the union, he retained that job im addition to 
working for me. 

Trial Examiner Myers: You mean while he was 
in your employ? [48] 

The Witness: As labor relations director. 

Trial Examiner Myers: He also had this job 
with the Teamsters Union? 

The Witness: That is correct, that is any agree- 
ment with the Teamsters Union, that he would re- 
tain that job as well as working for me. 

Q. (By Mr. Royster): You say your agree- 
ment with the Teamsters Union; did you agree with 
them with respect to Mr. Lehaney’s employment ? 

Mr. Janigian: I’m going to object to any ques- 
tions with respect to Mr. Lehaney’s employment, 
on the ground that it’s incompetent, irrelevant and 
immaterial. I don’t think Mr. Lehaney is on trial, 
nor the Teamsters Union is on trial. What differ- 
ence does it make? 

Trial Examiner Myers: Overruled. 

Mr. Royster: Mr. Lehaney is an employee of 
Mr. Graham. ; 

Trial Examiner Myers: J have made my ruling. 

(Last question was read by the reporter.) 


The Witness: Yes. 


Trial Examiner Myers: Is that the A.F.L. Team- 
sters Union? 


W.C.and Agnes Graham 123 


(Testimony of Warren C. Graham.) 

The Witness: Yes, Mr. Twohy the Vice Presi- 
dent of the Union. 

Q. (By Mr. Royster): Well, just for the sake 
of the record, is that the International Brotherhood 
of Teamsters, Warehousemen, Chauffeurs and Help- 
ers of America, A.F’.L.? 

Mr. Janigian: Well, just a minnte, may it be 
understood that I have an objection to all questions 
affecting [49] Mr. Lehaney’s background, his pre- 
vious employment, present employment, or any of 
those circumstances. 

Trial Examiner Myers: How can you have an 
objection to something that wasn’t brought out yet? 
If you’ll reframe your objectien. 

Mr. Janigian: All mght. I’ll object to the last 
question specifically as incompetent, irrelevant and 
immaterial, and time consuming. 

Trial Examiner Myers: Overruled. 

The Witness: Yes. 

Q. (By Mr. Royster): Did you give Mr. Le- 
haney any instructions with respect to dealing with 
labor organizations affecting employees at the yard ? 

A. Yes. é . 

Q. What instructions did you give him? 

Trial Examiner Myers: When did vou give him 
these instructions ? 

The Witness: The latter part of December. 

Trial Examiner Myers: 7°44? 

The Witness: °44, about the 20th, I imagine. 

Trial Examiner Myers: You mean after you 
hired him? 
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The Witness: After we had agreed to employ 
him, I told him that we wanted to establish fair 
relations with labor on the west coast, and his job 
would be to show that we would try to enjoy pleas- 
ant relations with labor, and his job would be to 
promote such relations. 

Q. (By Mr. Royster): Did you—— 

A. I told him that his job would be to report to 
me anything [50] which the management could do, 
which would affect those relations. 

Q. In early January, 1945, did you and Mr. 
Lehaney visit the offices of Bay Cities Metal Trades 
Council? A. We did. 

@. Can you state, can you give me the date 
more elosely than early January? 

A. January the 2nd. 

Q. Did you have a conversation there? 

A. Yes, sir. 

Q. With whom? 

A. We met with Mr. Wynn, who is Secretary of 
the Couneil, Mr. Rotell, and two or three of the 
others. 

Q. What is Mr. Rotell’s position; did you know 
at that time what his position was? 

A. Well my—I was informed that he had 

Trial Examiner Myers: Do you know what it 
was then? 

The Witness: Definitely not, except that I 

Trial Examiner Myers (Interposing): All right, 
what was his job then? 

Mr. Janigian: Assistant Secretary, Mr. Myers. 
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Trial Examiner Myers: And does he have that 
job now? 

Mr. Janigian: Yes. 

Trial Examiner Myers: And what is his first 
name, please? 

Mr. Janigian: It’s Thomas Rotell. 

Trial Examiner Myers: And what is Mr. Wynn’s 
first name ? 

Mr. Janigian: <A. T. Wynn. [51] 

Q. (By Mr. Royster): What was the conver- 
sation that you and Mr. Lehaney had with Mr. Ro- 
tell, Mr. Graham ? 

A. I had stated that I had previously operated 
under—in the East in a closed shop A.F.L. agree- 
ment, and that we had enjoyed pleasant relations 
with labor and we wanted to do so while we were 
operating in the bay area. 

Q. What did Mr. Rotell have to say to that? 

A. Well, we were—he was very pleased, and 
stated that he would assure us that such relations 
would continue or be effected here, and stated that 
it was his desire that we sign an agreement for the 
workers, of any workers we would employ in this 
particular area. 

Q. What did he say to you specifically regarding 
machinists ? 

A. I don’t recall any specific statement regard- 
ing machinists, except to say that he wanted all the 
workers to be affiliated with the A.F.L. Now, 
whether machinists were mentioned specifically or 
not, I do not recall. 
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Q. Is it not true, Mr. Graham, that Mr. Rotell 
told you on that occasion that no new ship repair 
yard operation would come into the bay area unless 
the machinists were covered by an A.F.L. contract? 

Mr. Janigian: Object to the question on the 
ground that it’s leading and suggestive, and an at- 
tempt on the part of Counsel to cross examine his 
own witness. 

Trial Examiner Myers: Overruled. 

A. I do not recall specifically said machinists, 
but he said all workers. 

Q. You deny then that that remark was made 
specifically as to machinists? [52] 

A. Ido not recall it as being made specifically to 
machinists, but I do recall it as being all workers. 
There was exhibited to me a contract with a com- 
pany called the Ship Repairers, which it was stated 
that such an agreement was effected with them, and 
it was expected that an agreement, similar agree- 
ment would be effected with us. 

Q. Well, did you sign a contract with the Bay 
sity Metal Trades on January 2nd? 

A. No, sir. We talked and said that we’d look 
into the matter, and I told them at the time that 
Mr. Lehaney was our labor relations director and 
would have authority on my authority to negotiate 
and sign any contract with them. 

Q. Now, you say that you told Mr. Rotell that 
you wanted to look into the matter. What did you 
mean by that, Mr. Graham ? 
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A. We wanted to investigate their particular 
contract. 

Q. Was a contract offered to you on that day? 

A. I don’t recall one being so offered, except to 
say that they would expect us to sign a contract 
similar to this one that was exhibited. 

Q. Did you take a form of contract away with 
you for study or examination ? A. No, sir. 

Q. What inquiry did you feel it necessary to 
make so that you told Mr. Rotell you would make 
inquiry ? 

A. Well, I had told Lehaney that we would in- 
vestigate the complete situation here, and he would 
give me a report on it. 

@. Do I understand from that, that you directed 
Mr. Lehaney to make an investigation? [53] 

A. That is correct. 

@. Did he make such an investigation, do you 
know? A. Yes. 

@. Did he report to you on it? 

A. Yes, it developed as the days went by that 
there existed, in our particular area where we oper- 
ated a predominance of C.I.0O. machinists. 

A. We discussed the thing practically daily, al- 
most every day. 

Trial Exammer Myers: For how long? 

The Witness: Oh, up until, I guess, about the 
10th, approximately the 10th. 

Trial Examiner Myers: When did the reports 
start to come in? : 
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The Witness: Immediately when he arrived, we 
went out that day. 

Trial Examiner Myers: You mean on the 2nd 
of January? 

The Witness: The 2nd of January. 

Trial Examiner Myers: And from the 2nd until 
the 10th he made reports to you almost daily? 

The Witness: That is correct. 

Trial Examiner Myers: Were the reports in 
writing? [54] 

The Witness: No. 

Trial Examiner Myers: Just oral? 

The Witness: Oral. 

Q. (By Mr. Royster): What report did he 
make to you, if any, with respect to machinists? 

A. He reported that there existed in this area 
of our yard a number of C.I.O. machinists, that the 
various ship repair yards in our categorv employed 
C.1.0O. machinists, and recommended that 

Trial Examiner Myers (Interposing): Don’t tell 
us recommended, tell us what he said. 

The Witness: Said that he had talked to the 
various labor people, and he thought the best policy 
for the company would be to sign a contract with 
the Bay City Metal Trades Council for the remain- 
ing craft, and with the C.I.O, for the machinists. 

Mr. Janigian: I’m going to ask that the answer 
be stricken, because it’s incompetent, irrelevant and 
immaterial. We’re faced in this case, Mr. Trial 
Mxaminer,—!’Il be very brief,—with a complaint 
which alleges a certain violation of the National 
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Labor Relations Act. The conversation which 
Counsel is attempting to extract from this witness 
has to do with the existence of C.I.O. contracts and 
the existence of C.I.O. machinists in the area where 
Mr. Graham and his wife operate the yard. I 
know nothing in the act which provides that any 
particular union has territorial jurisdiction, so to 
speak, or that the fact that other plants have con- 
tracts with a union in itself [55] compels an em- 
ployer to sign a similar contract. I think we ought 
to limit this inquiry to the issues, were the ma- 
chinists represented, and do they constitute an ap- 
propriate unit, and does the unit covered by the 
A.F.L. contract constitute an inappropriate unit, 
and is therefore void. 

Trial Examiner Myers: Overruled. 

Q. (By Mr. Royster): Did Mr. Lehaney re- 
port to you with respect to the union affiliation of 
machinists working at the yard? 

A. Yes. He said that our machinists in the yard 
then belonged to the C.I.O. union. 

Q. Just to clarify your testimony, I believe,—I 
may be in error 

Trial Examiner Myers (Interposing): Well, 
let’s not start all those preliminaries now, let’s get 
ohe question after another and go at it snappy. 
What is it, Mr. Janigian? 

Mr. Janigian: I was going to ask that the an- 
swer be stricken on the ground that it’s hearsay, 
second class removed. 

Trial Examiner Myers: Overruled. 
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Q. (By Mr. Royster): Did you enter into a 
collective bargaining contract with any labor or- 
ganization ? 

A. Mr. Lehaney told me he did. I did not see it. 

Trial Examiner Myers: Did you sign it? 

The Witness: I did not, no. 

Trial Examiner Myers: Was-it signed on behalf 
of the ship yard? 

The Witness: Mr. Lehaney so signed it. [56] 

Trial. Examiner Myers: Have you got a copy 
of it? 

The Witness: No, sir, I have not. 

Trial Examiner Myers: Did you ever see one? 

The Witness: Two days ago, yes, sir. 

Trial Examiner Myers: Where did you see it? 

The Witness: In my lawyer’s office. 

Trial Examiner Myers: Has he got it? 

The Witness: No, Mr. 

Mr. Janigian: I have it. 


Trial Examiner Myers: You, Mr. Janigian? 

Mr. Janigian: That is right. 

Trial Examiner Myers: All right, go ahead. 

Q@. (By Mr. Royster): Did you instruct Mr. 
Lehaney as to his authority to sign a collective 
bargaining agreement ? 

A. I did. 

Q. And what instruction did you give him in 
that respeet? ' 

A. I authorized him to negotiate and sign a con- 
tract. 

Trial Examiner Myers: With whom? 
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The Witness: With such unions as in his opin- 
ion was the appropriate ones. 

Q. (By Mr. Royster): Do you know James 
P. Smith, business agent of East Bay Local Union 
of Machinists, Local 1304? 


A. Yes, sir. 
Q. Have you ever had a conversation with 
him ? A. Yes, sir. 


Q@. When was the first conversation ? 

A. On or about the 5th of January. 

Trial Examiner Myers: What year? 

The Witness: 1945, about 10 P. M. He ealled 
me [57] at the Hotel Maurice, where I was liv- 
ing, and said he wanted to meet with me, told 
me who he represented, that he represented the 
1304 C. I. O. machinists. I told him that I had em- 
ployed a labor relations director from labor, and 
I felt sure that Mr. Lehaney would be glad to 
meet with him, and told him I would—told him 
where he could get ahold of Mr. Lehaney, and 
I so instructed Mr. Lehaney to get ahold of him. 

Q. (By Mr. Royster): Did you ever sign a 
eollective bargaining contract with Local 13804? 

A. No, sit. 

Q. Did you ever offer to sign such a contract? 

A. I, myself, and Lehaney told My. ae our 
plant superintendent ss 

Q. (Interposing): Just a moment, Mr. Gra- 
ham, who told Close? 

A. lLehaney and myself both together told Close 
to sign such an agreement. ou 


‘ 
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Q. When was this? 

A. Shortly after the 5th of December. 

Trial Examiner Myers: December? 

Nhe Witness: January. 

Trial Examiner Myers: You mean shortly after 
the 5th of January, 1945? 

The Witness: That is right. 

Q. (By Mr. Royster): Do you know whether 
or not Mr. Close ever signed such an agreement? 

A. No, sir. Mr. Close reported to me that he 
endeavored to get in touch with Mr. Smith and he 
could not. [58] 

Q. It’s true, is it not, Mr. Graham, that on 
January 25, 1945, all Local 1304 machinists were 
discharged from the yard? 

A. January, what date? 

Q. 25, 1945. 

A. Around that date there was—they weren’t 
discharged, there was a change between—to A. F. L. 
machinists. 

Q. What was that change, Mr. Graham? 

A. A. I’. L. machinists were replaced, the C. I. O. 
machinists. 

Q. Well, were the C. I. O. machinists offered 
opportunity to continue their employment ? 

A. I was told so, I didn’t—to my own knowledge 
and belief I do not know. 

Q. Who, if any one, had a conversation with 
the C. I. O. machinists with respect to their em- 
ployment on that date; who, if any one with your 
company, representing you? 
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A. I had authorized Lehaney to handle such a 
matter, and I understand also that Mr. Close, our 
plant superintendent, was associated with the han- 
dling of the matter. 

Q. Well, is it true that after January 25, 1945, 
Local 1804 machinists were not permitted to work 
in your yard? 

A. I wouldn’t say not permitted, they didn’t 
work. 

Q. You testified that the A. F. L. machinists 
took over, or replaced C. I. O. machinists ? 

A. That is right, replaced: 

Q. Subsequent to January 25, 1945, did you re- 
quire, as a condition of employment, that a ma- 
chinist belong to a union [59] affiliated with Bay 
City Metal Trades Council? A. Yes, six. 

@. Have you been requested to reinstate Local 
1304 machinists to the employment they had at 
your yard on January 25, 1945? 

Trial Examiner Myers: Do you understand the 
question ? 

The Witness: Yes, I do. I’m trying the figure 
out the answer to it. I wouldn’t say official 1e- 
quest, but Mr. Smith and I have discussed the 
possibility of such employment. 

Q. .(By Mr. Royster): Have you ever offered 
to reinstate these men to their employment ? 

A. I told Mr. Smith that we would if we could 
work out some kind of an agreement with the 
(lg) see Ip 

My. Royster: That is all. [60] 
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Cross Examination 
By Mr. Stimmel: 

Q. Mr. Graham, on January the 25th, did you 
post any notice in your plant to the effect that 
men to continue their employment as machinists 
had to be affiliated with the A. F. L.? A. Ne, 

@. Was any notice posted on that date or sub- 
sequent thereto saying that any man who was a 
member of the C. I. O. could not continue as a ma- 
chinist ? A. No. 

Trial Examiner Myers: Did you post the con- 
tract? 

The Witness: I don’t understand. [61] 

Trial Examiner Myers: You made a contract 
with the Metal Trades, didn’t you? Did you post 
that contract? 

The Witness: No. 

Q. (By Mr. Stimmel): Mr. Graham, in connec- 
tion with the amount of materials that you use 
or buy for use in your yard, my recollection is 
that you testified that about fifteen per cent of 
your material was purchased outside of the state, 
is that correct? 

A. That is correct. 

Q. How much of that material that comes from 
outside of the state is actually bought by you from 
outside the state, that is ordered placed for the out- 
side of the state? 

Mr. Sapiro: Object to that as immaterial. 

Trial Examiner Myers: Overruled. You may 
answer. 
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A. My approximation would be half of that, 
about seven per cent, something like that. 

Q. Then, I understand the answer to be that 
about seven or seven and a half per cent of the ma- 
terial that is purchased is actually ordered from 
outside of the state? 

A. That is right, New York, Detroit, or similar 
places. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Any questions, Mr. Jani- 
gian? 

Mr. Janigian: Yes. 


Cross Examination 
By Mr. Janigian: 

Q. With respect to this percentage that you 
have mentioned, Mr. Graham, as to materials pur- 
chased outside the state, have you made any check 
of your books prior to testifying here this morn- 
ing, to ascertain just [62] what the percentages were 
of purchases outside the State of California? 

A. Not for this particular purpose, but for my 
own information, for instance, ordering a desk 
from Shaw Walker Company in Milwaukee, or 
vapor car boilers from New York City. 

Q. I mean, your best estimate is what you have 
given? 

A. To my best knowledge and belief, whether 
that is the exact amount, but I would say it would 
be approximately so. 

Q. The both, the 15th and the seven per cent, or 
thereabouts ? A. That is right. 
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Q. (By Mr. Janigian): Now, you gave certain 
estimates as to your yearly purchases. Now, that 
is based upon any definite estimate, Mr. Graham, 
of work that you expect to do? 

A. The usual percentages of such a purchase 
in a ship repair yard. 

Q. I know, but with respect to this volume of, 
I believe you testified, six to eight hundred thou- 
sand dollars worth of supplies that you said you 
would use in the course of a year, where did you 
obtain those figures ? 

A. Based on a business of approximately $200,- 
000.00 per month, there would be around fifty to 
sixty thousand dollars of merchandise purchased 
for that. 

Q. Isn’t this a fact, Mr. Graham, that it’s un- 
certain now [63] whether you will even have any 
business to do next month or the month after? 

A. That is true. 

Q. I mean, ship repair work is very indefinite 
and uncertain, is that right? 

A. That is true. 

Q. And since you have operated that yard, you 
have had a peak employment of how many per- 
sons ? A”, Four hundred yseyv cu 

Q. And how many did you have as the lowest 
number on vour payroll ? A. Twenty-four. 

Q. So employment and work varies from day 
to day almost? A. Definitely. 

Q. Now, at the time you visited the offices of 
the Bay Cities Metal Trade Council, Mr. Gra- 
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ham, you told the A. F. L. representatives, whom 
you met on that occasion, that Mr. Lehaney had 
been authorized to enter into collective bargaining 
agreements on behalf of the Graham Ship Repair 
Company, isn’t that right? 

A. IJ didn’t use the past tense. The first time 
J had mentioned it even to Lehaney was at that 
meeting. 

Q. I say, is authorized or was authorized. 

A. I said, ‘‘I’ll authorize Lehaney to sign.”’ 

Q. And what time of the day was this when you 
visited the offices of the Bay Cities Metal Trades 
Council ? A. I don’t recall. 

Q. Now, after this conversation you had with 
Mr. Smith on [64] the 5th day of January, did you 
have any further conversations with him, before 
the 15th of, or thereabouts, of January? 

A. J do not recall any, no. 

@. He didn’t call on you? 

A. Not that I remember, no. 

Q. Now, will you state whether or not on or 
about January 25th, there was a strike among the 
machinists employed at your yard? 

Mr. Sapiro: Object to that as calling for a con- 
clusion. Let him tell us what happened. 

Trial Examiner Myers: Overruled. 

A. I was kept informed by Mr. Lehaney and 
Close as to what was going on, and their state- 
ment to me was that the A. F. L. men were in the 
yard and the C. I. O. men would not remain, and 
they left. 
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Q. Isn’t this the fact, Mr. Graham, that the 
C. I. O. machinists were not laid off by the Gra- 
ham Ship Repair Company, but that upon the hir- 
ing of A. F. L. machinists, the C. I. O. machinists 
left the job? 

A. That is my understanding. [65] 


Redirect Examination 
By Mr. Royster: 


Q. Mr. Graham, on January 25, 1945, when 
A. F. L. machinists were brought into work, did 
you not know, as an employer, that C. I. O. and 
A. F. L. machinists don’t work side by side in 
Alameda County ? 

A. I was told then at that time that they 
wouldn’t. 

Q. Did you have any information in that re- 
spect before that date? 

Mr. Janigian: Object to the question on the 
grounds it’s incompetent, irrelevant, and immate- 
rial whether they would work or would not work 
together. 

A. Ships of the merchant service such as Lib- 
erty ships, seagoing tugs, combat vessels of the 
Navy, such as LCI’s, that is Landing Craft In- 
fantry, the land craft mechanized, other yard craft 
belonging to the Navy, and _ flotilla—small flotilla 
flag ships as used im combat. [66] 

Q. The merchant ships on which you make re- 
pairs are all seagoing vessels, are they not? 

ie “Yes, Sir. 
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Q. Not used in local transportation around the 
bay? A. Yes, that is correct. 

Q. And the combat craft upon which repairs 
have been made, do you know whether or not they 
have been damaged in combat at some far off 
spot? 

A: We have not had one in the yard vet that 
is damaged in actual combat. 

Q. You testified in response to a question from 
Mr. Janigian that the payroll, the number of em- 
ployees on the payroll fluctuated greatly from, I _ 
believe, a low of twenty-four, to a high of four hun- 
dred seven. Can you tell me when you had only 
twenty-four employees on the payroll? 

A. During the time we were having this trouble. 

Q. Well, can you be more specific? 

A. Which was about shortly after the 26th, 
perhaps a week later, or a week or two later. 

Trial Examiner Myers: 26th of what? 

The Witness: Of January. 

Trial Examiner Myers: 1945? 

The Witness: I recall better now. It was ap- 
proximately the middle of February, approximately 
the middle of February, between the 10th and 15th 
of February. 

Q. (By Mr. Royster): Mr. Graham, is it not 
a fact that on your payroll for the week end- 
ing January 7th, 1945, youn had approximately fifty~ 
employees? [67] 

A. That would be approximately correct. 

Q. That is my question, approximately. 
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A. (oes: 

Q. And on the payroll period for the week end- 
ing January 14, 1945, approximately one hundred 
thirty-three employees ? 

A. That would be approximately correct. 

Q. And on the payroll period ending January 
21, 1945, approximately one hundred eighty-two 
employees ? A. You’re going pretty rapid. 

Q. I’m asking for an approximation. 

A. Just approximately, yes. 

Q. And on the payroll for the period ending 
January 28th, 1945, approximately three hundred 
twenty-nine employees ? 

A. What date was that? 

Q@. January 28th. 

A. It was during the latter part of November, 
between the 25th to the 30th 
Trial Examiner Myers: You mean January. 

The Witness: January, where we were active 
and required about that number of employees. 
I think there were even more. 

Q. (By Mr. Royster): And finally on the pay- 
roll of February 4, 1945, approximately four hun- 
dred twelve employees ? 

A. My recollection is the peak was before that. 
Whether that is the exact date, I’m not certain. 

Q. How many employees are there on the pay- 
roll as of today, if you know? [68] 

A. About two hundred and eighty-nine. 

Q. On January 2, 1945, My. Graham, when, as 
you testified you had a conference with Mr. Ro- 
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tell, at which conference Mr. Lehaney also was 

present, did you tell Mr. Rotell of your agreement 

with the Navy, whereby you obligated yourself to 

hire emplovees of Judson-Pacifie War Industries? 
ms No. 

Q. Do you know of your own knowledge, Mr. 
Graham, when this alleged contract with Bay Cit- 
ies Metal Trades Council was signed? 

A. No, sir. 

@. You were present, were you not, when Mr. 
Johnson testified earlier this day ? Ba SERS SIDR, 

Q. Do you recall his testimony to the effect, 
that about the middle of January he came to your 
yard and entered into a conference with you, Mr. 
Lehaney, and perhaps one or two others? 

A. Yes, sir. 

Q. At which time there was discussion with re- 
spect to the signing—to a signed contract with the 
Bay Cities Metal Trades? A. Yes, sir. 

Q. Do you reeall the date of that occasion? 

A. My recollection of it is that it was the 16th 
of January. 

Q. Assuming, then, your recollection to be cor-_ 
rect, that the 16th of January was the date of this 
conference, when was the A. F. L. Bay City Metal 
Trades Council contract signed with respect to that 
date, had it just been signed, or a [69] week before ? 

A. Of my own knowledge, I have no direct 
knowledge, except what I was told. 

Trial Examiner Myers: Who told you? 

The Witness: Lehaney. 
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Trial Examiner Myers: What did he say? 

The Witness: That it was around the 13th or 
15th, the exact date I don’t recall. 

Trial Examiner Myers: Of January? 

The Witness: January, yes. 

Q. (By Mr. Royster): After the 13th, or after 
the contract was signed, whether it be the 13th or 
15th of January, did you make any change in the 
hiring of machinists ? 

A. Yes, we secured them through the A. F. L. 

Q. When did you start securing them through 
the A. F. L.? 

A. On or about the 26th of January. 

Q. Did you hire any machinists between the 
date of the signing of the Bay Cities Metal Trades 
Council and the 26th of January? 

A. My recollection is we did. 

@. From whom—or rather, did you hire Local 
1304 machinists during that period ? A. Yes. 

Mr. Janigian: Object to it on the ground it’s 
leading and suggestive. 

‘Trial Examiner Myers: Overruled. 

Q. (By Mr. Royster): Did you notify any 
workman in the yard, after the signing of this 
contract, to the effect that a closed shop contract 
existed with the Bay Cities Metal [70] Trades 
Council ? 

A. Not to my knowledge, no. 

Mr. Royster: That is all. 

Trial Examiner Myers: Any questions, Mr. 
Stimmel ? 
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Mr. Stimmel: No questions. 
Trial Examiner Myers: Mr. Janigian? 
Mr. Janigian: I have some questions. 
Trial Examiner Myers: Go ahead. 


Reeross Examination 
By Mr. Janigian: 


Q. You said that from the time the A. F. L. 
contract was signed to January 26th machinists 
were hired; you said, I understand, there were 
1304 machinists? A. Yes. 

Q. You don’t know of your own knowledge 
whether they were 1304 or any other type of ma- 
chinist, do you? 

A. I heard them call the Twin Oaks number 
which is the C. I. O. hall, and asks for machinists 
to be sent, whether they came from there or not, 
I don’t know. 

Q. I see. But you didn’t talk to these men to 
ascertain what their affiliations were ? 

A. No, no. 

Mr. Janigian: That is all. [71] 

Trial Examiner Myers: Will you please call 
your next witness, Mr. Royster. 

Mr. Royster: Before doing so, Mr. Examiner, 
I’d like to offer in evidence as Board’s Exhibit next 
in order the answer filed in this proceeding by 
Bay City Metal Trades Couneil. 

Trial Examiner Myers: Any objection, Gentle- 
men ? 

Mr. Stimmel: What is the document? 


144 National Labor Relations Board vs. 


Mr. Sapiro: The answer of the Bay City Metals. 

Trial Examiner Myers: There being no objec- 

tion, the paper is received in evidence, and I[’ll 

ask the reporter to please mark it Board’s Ex- 

hibit 4. 

(Thereupon the document above referred to 

was marked Board’s Exhibit 4 and received in 
evidence. ) 


(Board’s Exhibit No. 4 set out in full on 
page 15 of this Record.) 


Trial Examiner Myers: Now, what about these 
other formal papers that were offered in evidence 
this morning ? 

Mr. Sapiro: Only for identification so far. 

Mr. Royster: Mr. Examiner, will you indulge 
me for thirty seconds, and I’ll have an answer on 
that ? 

Trial Examiner Myers: Very well. 

Mr. Royster: I’m advised that there is now no 
[73] objection on the part of the individuals who 
signed the individual complaints, to their names be- 
ing identified at this time? 

Trial Examiner Myers: All right, who are they? 

Mr. Royster: I’ll state the names on the record. 
The individual charge filed under date of January 
3, 1945, was signed by Frank Shaffer. And the in- 
dividual charge denominated first amended charge 
and signed March 7, 1945, was signed by E. T. 
Hostetler. 


Trial Examiner Myers: Now, is there any ob- 
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jection to these papers going in evidence, Gentle- 
men ? 

My. Janigian: No objection. 

Mr. Stimmel: No objection. 

Trial Examiner Myers: There being no objec- 
tion, the papers are received in evidence, and [ll 
ask the reporter to please mark them as Board’s 
Exhibit 1(a) through 1(e), inclusive, and Board’s 
Exhibit 2 and 2(a). 

(Thereupon, the documents heretofore 
marked Board’s Exhibit l(a), 1(b), 1(e), 
1(d), 1(e), and Board’s Exhibit 2 and 2(a) 
for identification were received in evidence.) 


(Board’s Exhibits 1(b), 1(c), 1(4), 1(e), 
and Board’s Exhibit No. 2 and 2(a), set out 
in full on pages 1 to 14, inclusive, of this Rec- 
ord.) 


JAMES W. CLOSE, 


called as a witness by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined, and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, 
sir? 

The Witness: James W. Close. 

Trial Examiner Myers: Will you please spell 
your last name for the record? 

The Witness: C-l-o-s-e. 
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Trial Examiner Myers: And where do you live, 
Mr. Close? 

The Witness: 4154 Mountain View Avenue, 
Oakland. 

Trial Examiner Myers: You may be seated, sir. 
You may proceed, Mr. Royster. 

Q. (By Mr. Royster): What is your oecupa- 
tion, Mr. Close? 

A. Hull superintendent. 

Q. And who is your employer? 

A. Mr. Graham, Graham Ship Repair. 

Q. How long have you been employed by Mr. 
Graham? 

“A. Since he operated the plant, since he took 
over the plant. 

Q. And approximately when was that? 

A. 1st of January, of this year. 

Q. Who was your prior employer? 

A. Walter W. Johnson. 

Q. And how long were you employed by Mr. 
Johnson ? 

A. From March, 1943, up until the Ist of Jan- 
uary, 745. 

Q. During your employment by Mr. Johnson, 
was there another [75] name given to the company 
for which you were employed ? 

A. Judson-Pacific War Industries, plant No. 2. 

Q. Where is plant No. 2 of the Judson-Pacific 
War Industries located with respect to the place 
where you now work? A. Identical. 
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Q. And what was the nature of your employ- 
ment with Judson-Pacifie War Industries ? 

A. General superintendent and plant manager. 

Q. Now, directing your attention, Mr. Close, to 
the closing weeks of December, 1944, was there any 
ehanges made with respect to employment of ma- 
chinists ? A. None whatsoever. 

Q. Were machinists employed in the yard where 
you now work in the last two weeks of December, 
1944? A. No, none. 

Q. By your answer to that—strike that. Were 
machinists doing any work at the yard during the 
last two weeks of December, 1944? 

A. There was very little done. I don’t reeall 
just the exact amount of men involved, but there 
was possibly a little maintenance work only. 

Q. Well, I’ get around to the question that I 
should have asked in the first place. Were ma- 
ehinists on the payroll during the last two weeks 
of December, 1944? A. Yes. 

Q. Do you happen to know the names of the ma- 
ehinists who were on the ‘payroll at that time? 

A. I would have to check to be positive, but 
I’m pretty [76] sure, in fact I know Mr. Hostetler 
was one, and I know that Mr. Jim Potter, he was 
on the payroll, and now I would have to check 
the clearance records to find out the balance of 
them. 

Q. Do you know whether or not Mr. Asheraft 
was on the payroll in the, [’ll make it the last week 
of December, 1944? 
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A. Asheraft, I don’t recall the name. I could 
probably know the man if I seen him. 

Q. Now, on the last day of December, 1944, De- 
cember 31, were any machinists discharged ? 

i NO. 

Q. Had any such discharges taken place would 
you in the ordinary course of your duties, have 
been advised of them ? A. That is right. 

Q. Do you know James B. Smith? 

A. I do. 

Q. Did you have a conversation with Mr. Smith 
m January, 1945? A.” Veswsin. 

+ @. Will you relate to us the first of those con- 
versations, when it took place, approximately ? 

A. It was the early part of January, the date, 
I don’t recall. 

Q. Where did it take place? 

A. In my office, at the plant. I believe Mr. 
Lehaney and Mr. Smith was present at the time. 
I think the conversation went on that Mr. Smith 
asked Mr. Lehaney to adopt lis policy which ma- 
chinists he was going to use. The [77] question 
was brought up at that time which machinists they 
were going to use, whether A. I. L. or C. I. O., and 
Mr. Smith asked him at that time to adopt his policy 
and then call him later. 

Q. Did Mr. Lehaney make any response to that, 
that you now recall? 

A. Only that he would think it over. 

Q. Did you have a subsequent conversation 
with Mr. Smith? 
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A. Over the phone several times, yes. 

Q. Will you relate to us when the first phone 
conversation took place, if you recall? 

A. I think the first phone conversation would 
be around, some time a little before the middle of 
January, regarding a C. I. O. machinists’ contract. 

Q. And what was that contract ? 

A. I asked Mr. Smith to prepare a contract 
to bring in the yard for signature. 

Q. And a contract covering any specific group 
of employees? A. The machinists only. 

Q. And did Mr. Smith reply to you? 

A. He said he would get the contract up. 

Q. Now, did you have a subsequent conversa- 
tion with Mr. Smith after this one you have just 
related ? 

A. Yes, I talked to Mr. Smith two or three times 
after that. 

Q. Do you recall talking to Mr. Smith on or 
about the 17th day of January, 1945? 

A. Well, around about that time, I don’t recall 
the exact dates. [78] 

Q. Was that a telephone conversation ? 

A. Telephone conversation. 

Q. Can you give us the substance of that con- 
versation ? 

A. It was again regarding the contract. 

Q. <A contract relating to what? 

A. The contract relating to the C. TI. O. machin- 
ists for use in the vard. 
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Q. And what did you tell Mr. Smith with re- 
spect to that contract? 

A. I asked Mr. Smith if he had the contract 
dated or ready; if not, I wished he could date that 
as of the 12th of January. 

Q. This conversation being subsequent to the 
12th of January? 

A. After the 12th of January, that is right. 

Q. And what was My. Smith’s reply? 

A. Mr. Smith’s reply says—told me he would. 

Q. Did you have any instructions from Mr. 
Lehaney with respect to any of the phone calls you 
made to Mr. Smith? AD odd: 

Q. And what was that instruction? 

A. The instruction was to get Mr. Smith to 
have that contract. drawn up prior to the 15th of 
January, and get it in the office for my signature. 

Q. With respect to the contract in which, as vou 
testified, you suggested to Mr. Smith that he sign 
a contract dated the 12th of January 

A. (nterposing) That is right. 

Q. Was that your idea? [79] 

A. That was my own idea 

Q. Now coming to the—well, T’ll ask vou this: 
There has been testimony in this proceeding that 
along perhaps the 15th of January there was a 
contract signed between the Company and Bay 
Cities Metal Trades Council. Do you have any 


knowledge of the signing of such a contract? 
A. None whatsoever, no, sir. 
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Q. Did Mr. Lehaney ever tell you that such a 
contract had been signed? A. He did. 

@. And do you recall approximately when this 
information was given you? 

A. No, I don’t recall, Mr. -Royster. 

Q. Can you place it with respect to the telephone 
eall you made to Mr. Smith asking that he sign a 
contract dated January 12? 

A. No, I can’t. The only thing was in discus- 
sion at that time was the machinists contract. 

Q. Now, directing your attention to the 25th 
day of January, this year, were you given any in- 
construction on that day with respect to machinists ? 

A. I was. 


Q. And will you tell us what that instruction 
was? 

A. Yes. Mr. Lehaney come back to the office 
around about 11 o’clock and told me that I would 
have to get the C. I. O. machinists out of the yard 
by 11:30, 1f not, that the Bay Cities Metal Trades 
would pull the rest of the craft out of the yard. 

Q. This was about 11 o0’clock A.M. on that date, 
you say? fae Mes, sti, ANN. 

Q. And what did you do, if anything? 

A. I done nothing. I let the matter slip until 
later on in the day, later on in the afternoon. 

Q. And later on in the afternon did vou take 
any action? 

A. Yes, I told the machinists, I told Mr. Hos- 
tetler that the A. F. of L. had a contract in the yard, 
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and we were to use A. F. L. machinists from that 
time on. 

Q. Did you say anything to Mr. Hostetler about 
how that would affect his employment? 

A. I didn’t. 

Q. Did you have a conversation with any of the 
machinists who were working with Mr. Hostetler 
on that day? 

A. Well, there were two or three of them in the 
bunch, I think, when I walked up to Mr. Hostetler, 
otherwise no personal conversation. 

Q. Do you recall about what time of the day 
that was on the 25th? 

A. Yes, around about 6 o’clock at night. 

Trial Examiner Myers: Were these men that 
you spoke to, or present when you spoke to Hos- 
tetler, C. I. 0.4% 

The Witness: That is right, sir. 

Trial Examiner Myers: C. I. O. machinists? 

The Witness: That is right, sir. 

Q. (By Mr. Royster) From January 1—no, 
strike that. From the time that von began your 
employment at the location where you’re now work- 
ing, that is, at 501 First Street in Oakland, until 
6 P.M. on the evening of January 25, 1945, [81] 
were any A. I. L. machinists emploved there? 

A. One. Yes, I beg to correct that. There was 
one man. He was out of the Auto Mechanies Local 
for a maintenance man on welding machines. 

Q. And about when was that, do vou recall? 

A. That was in about June of 1944. 
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Q. About ten months ago? 

me What is right, sit. 

Trial Examiner Myers: How long did he work 
for the company ? 

The Witness: About three months. He had a 
dual card. He belonged to the Pipe Fitters and also 
the Auto Mechanies Loeal. 

Q. (By Mr. Royster): What has the practice 
been during the time of your employment at the 
location that we have been speaking of, both under 
Judson and under Graham, up until January 25, 
1945, with respect to the hiring of machinists? 

Mr. Janigian: Object to the question, insofar 
as it would relate to the practice prior to the oper- 
ation of the yard by Graham. 

Trial Examiner Myers: Overruled. 

A. All C. I. O. machinists, 1304. 

Q. Mr. Close, are you familiar with the type 
and character of vessels that are brought to the 
yard for repair? A. I am. 

@. Can you tell us—well, for example, a few 
of the vessels that have been worked on in the 
past two months? 

A. Yes, sir. We have had Liberty ships belong- 
ing to Intercoastal and Steamship Company, cargo 
vessels for all over [82] the world. 

Trial Examiner Mvers: What Intercoastal 
Steamship Company ? 

The Witness: Beg pardon? 

Trial Examiner Myers: What Intercoastal 
Steamship Company ? 
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The Witness: It’s the Intercoastal Steamship 
Company, their offices are right here in San Fran- 
CISCO. 

Q. (By Mr. Royster) That is the name of the 
company ? 

.A, That is the name of the company. Then we 
have at the present time tug boats built by the 
Maritime Commission, turned over to the War Ship- 
ping Administration and being operated by Moran 
Tug Company, they’re used for tows and convoys 
and towing equipment all over the world. We have 
the L.-S. M. type vessels which are a miniature 
heavy-landing craft used for tanks and troops, go 
all over. We have some Navy house barges that 
are used for quartering personnel on big conversion 
jobs, which is the bay work around here. Then 
we have worked on some L. C. I’s flotilla command 
Navy ships going to the war zone. At the present 
time we have one Great Lakes coal barge, which 
was taken over by the Navy, which tows cargo all 
over the world. That about sums it up. 

Mr. Royster: I believe that is all. 

Trial Examiner Myers: Any questions, Mr. 
Stimmel? 

Cross Examination 

Q. (By Mr. Stimmel) Mr. Close, did you at 
any time post a notice up in the yard that the C.L.0. 
men would not be [83] employed after the 25th? 

A. No, sir. 

Q. Did you ever post up a copy of any con- 
tract with the A. F. 1.2? Ay No. sir. 
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Q. Inthe yard? Ae Nowe 

Q. Did you ever tell any man individually that 
his employment would terminate by reason of his 
affiliation with any union? A. No, sir. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Mr. Janigian? 


Cross Examination 


Q. (By Mr. Janigian) Mr. Close, you testified 
that at least two machinists were employed dur- 
ing two pay roll periods between December 19 and 


January Ist? A. That is right. 
Q. That is, December, 1944, and January 1, 
1945? A. That is right. 


@. They weren’t employed during that entire 
period, were they, Mr. Close? 

A. They were never taken off the pay roll; in 
other words, they were on the pay roll, but they 
were on a temporary lay off basis. 

Q. That is the point. 

A. ‘They were on temporary lay off as were the 
rest of our employees for the Judson-Pacifie IGS 
Industries. [84] 

Q. But they were doing no work during those 
two weeks? A. That is tight. 

Q. And so they were not at the plant working 
between December 19 and January 1? 

A. Not the entire personnel, no. 

Q. I’m talking about the machinists. 

A. I would have to check my records thoroughly 
to find out. I can tell you every day that: every 
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man was in that plant. There was one or two there 
off and on. 

Q. But these two persons were kept on the pay 
roll, but were not working during the two-week 
period ? A. During the ‘ehtirety pyres: 

Q. And is it your recollection that during those 
two weeks between December 19, two weeks or 
thereabouts, between December 19 and January 1, 
no machinists were actually working at the plant 
of the Judson War Industries? 

A. On productive work, no; plant maintenance, 
off and on, yes. 

Q. Off and on? A. Yes. 

Q. And you don’t know whether they worked 
one day or two days? 

A. I eouldn’t tell you. I’d have to check my 
records to find out for sure. 

Q. Now, were you working for Walter Johnson 
Company or Judson-Pacific Company ? 

A. Judson-Pacific War Industries. 

Q@. And did you ever work for Walter Johnson 


Company ? [85] A. Never. 
Q. You were hired by Mr. Graham as of Janu- 
ary Ist, is that right? ® That is mehr 


Q. You were hired first in what capacity? 

A. Same capacity [ have right now, hull super- 
intendent. 

Q. Did you do the hiring? 

A. All of it, that is, I didn’t do the hiring my- 
self, no, very little of the hiring myself. 
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Q. Well, who put the requisitions to the various 
unions or other sources for help? 

A. Each individual craft foreman. 

Q. There is testimony in the record that ma- 
ehinists were first employed on January the 3rd. 

A. That is about right. 

Q. 1945. A. That is about right. 

Q. When were other craftsmen first employed? 

A. Around about the same time, might have 
been one day difference on the rigging crew for 
tying vessels up. 

Q@. They would have been on the job one day 
ahead? A. One day ahead, ves, sir. 

Q. And from which source were these other 
employees obtained, do you know? 

A. From which source? 

Q. Yes. 

Trial Examiner Mvers: You mean other than— 

Q. Other than machinists. 

A. I want to specify that A. F. L or C. I. O. 
do vou have [86] reference to? 

Q. That is right. 

A. All American Federation of Labor. 

Q. They were hired direct from the A. F. L.2 

A. From the respective hiring halls, that is 


Q. And that has been the practice ever since? 
A. That is right. 

Q. As far as you know? 

a. Litt is*right. 

Q. Up to the present date? 
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m* ‘To Ghe present date. 

Q. Just when were you instructed by Mr. Le- 
haney and Mr. Graham to sign a contract with 
1304 covering machinists? 

A. Somewhere around the middle part of the 
month, I don’t recall the exact date. 

Trial Examiner Myers: Did Mr. Graham in- 
struct you? 

The Witness: Mr. Lehaney first, and I wasn’t 
going to take his word as final. I caught Mr. Gra- 
ham as he was getting in the car and asked him, 
and I got the O. K. from Mr. Graham. 

Q. (By Mr. Janigian) And you testified that 
you phoned Mr. Smith and advised him of the 
fact that you were ready to sign this contract on 
behalf of the Graham Ship Repair Company ? 

I did, that is right. 

And what did Mr. Smith tell you? 

He said he would bring one down. 

And did he bring one down? [87] 

No, sir. 

The next time you saw Mr. Smith was at 
this conference of about January the 17 or 16, is 
that right? 

A. Somewhere along there, when Walter John- 
son and Mr. Graham and myself were present. 

Q). And Mr. Lehaney also? 

A. hat ispright. 

Q. Did Mr. Smith present a contract at that 
time? 
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A. At that time, no; not to my knowledge. 

Q. Did Mr. Smith come back and offer you this 
contract, form of contract, at some subsequent 
time? No; sin 

Mr. Janigian: I think that is all. 

Trial Examiner Myers: Any redirect? 


Re-Direct Examination 

Q. (By Mr. Rovster) Just this, your Honor: 
In hiring men for classifications other than ma- 
chinists, is it vour testimony that these men are 
hired through the various unions? 

me hat is right. 

Q. Is there a central hiring hall for Bay City. 
Metal Trades Unions? A. No, sir. 

Q. Also with respect to vour testimony con- 
cerning the telephone call to Jim Smith, in which 
vou suggested that he bring down a contract and 
date it the 12th of January, what, in point of 
time, is the relationship between that telephone 
conversation and the occasion when you, Mr. Smith, 
[88] Mr. Johnson, and Mr. Lehaney met in the 
office at the yard? 

A. I would say it was a few days prior to that, 
the date I don’t remember exactly. 

Q. The meeting was prior to the telephone con- 
versation ? 

A. No, the meeting was after the telephone con- 
versation. 

Q. Is my recollection correct, that at this meet- 
ing Mr. Smith asked Mr. Lehaney to determine 
what policy he was going to follow? 
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A. On the first meeting, that is right. 

Q. Well, you’re speaking now of two meetings. 

A. We were talking—the question I think you 
asked was the first meeting we had on the 5th of 
the month, 5th of January. 

Q. Was that a meeting at which Mr. Smith was 
present ? 

A. Mr. Smith and Mr. Lehaney and myself 
were present. 

Q. On the 5th of January? 

A. Yes, sir, around about that time. 

Q. And then followed in sequence several tele- 
phone calls to Mr. Smith? A. That is right. 

Q. Culminating with a call where you suggested 
that he sign a contract dated the 12th? 

A. That is right. 

Q. And then following that by a day or two 
was another meeting? A. That is right. 

Q. I don’t believe that the conversation at this 
second meeting has been gotten into the record, 
and I'll ask Mr. [89] Close now to relate, as well 
as he can, what took place at this second meeting. 

A. There was so much said, that would be pretty 
hard to recall, and I was unable to stay the entire 
meeting, so I couldn’t absolutely make a statement 
for sure of the conversation of that meeting. 

Q. Do you recall any of the conversation that 
took place then? : 

A. Yes, Walter Johnson’s conversation, I reeall 
that in particular; that we had been working def- 
initely under a C. T. O. contract, and he was under 
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the impression that that C. I. O. contract would 
continue with the yard at that time. I do remem- 
ber that coming out. And then I had to go out 
on one of the vessels, I don’t recall exactly from 
there on just what did transpire. 

Trial Examiner Myers: Any other questions, 
Gentlemen? Mr. Stimmel ? 

Mr. Stimmel: No questions. [90] 


Re-Cross Examination 


Q. (By Mr. Janigian) You said Mr. Walter 
Johnson said he was under the impression that 
his contract continued ? ee Ay Isao isin, 

Q. Is that the only thing vou remember of that 
conversation ? 

A. That is about the only thing. There was sev- 
eral people in the office all trying to talk at one 
time, but I did happen to be standing very close 
to Mr. Johnson at the time the statement was made 
in reference to his old contract, and about that 
time I got a telephone call and had to go down to 
the yard. 

Q. And this Mr. Johnson, you’re sure, was talk- 
ing about his own contract? 

A. That is the only contract that I have know]l- 
edge of. I think he was. 

Mr. Janigian: That is all. [91] 
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JAMES P. SMITH 


called as a witness by and on behalf of the Na- 
tional Labor Relations Board, being first duly 
sworn, was examined, and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, sir? 

The Witness: .James P. Smith. 

Trial Examiner Myers: Where do you live, Mr. 
Smith ? 

The Witness: 2478 Rawson Street, Oakland. 

Trial Examiner Myers: You may be seated, sir. 
You may proceed, Mr. Royster. 

Q. (Mr. Royster) What is your occupation, 
Mr. Smith? 

A. Business representative for Local 1304 ma- 
chinists. 

Q. How long have you been so employed ? 

A. Since 1936. 

Q. And what, in general, are your duties? 

A. Organizing and signing contract, negotiat- 
ing contracts, settling industrial disputes. 

Q. How long had Local 1304 existed as a labor 
organization ? 

A. It was disfranchised in the A. F. L. July 
27th, °36, and remained independent until April 
the 9th, 37, at which time a C. I. O. charter was 
installed. 

@. Was it known as Local 1304 when it was 
affiliated, or when it was a local of the International 
Association of Machinists? A. No. 284. 
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Q. Did you hold office in Local 1304 when it was 
first formed ? 

A. I was financial secretary and organizer. 

Q. Is Local 1804 recognized by a number of em- 
ployers in Alameda County as exclusive collective 
bargaining representative of machinists employees? 

A. Some fifty odd employers, including ship 
yards. 

Q. Can you name ship yards in Alameda County 
where machinist employees are required by agree- 
ment with your organization to be members of 
Local 13042 

Mr. Janigian: Object to the question on the 
ground it’s incompetent, irrelevant, and immate- 
rial. 

Trial Examiner Myers: What about that, Mr. 
Royster. 

Mr. Royster: Beg pardon? 

Trial Examiner Myers: What about it? 

Mr. Royster: I believe the question is material, 
My. Examiner, for this reason: That one of the 
allegations in this complaint is that the machin- 
ists constitute a separate, appropriate bargaining 
unit. 

Trial Examiner Myers: I mean, the names of 
these other companies. ; 

Mr. Royster: Well, it goes to the weight of his 
testimony. 

Trial Examiner Myers: I’ll sustain the objec- 
tion. 

Mr. Royster: All right. 
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Trial Examiner Myers: Is Oakland in Alameda 
County ? 

The Witness: Yes, sir. 

Q. (By Mr. Royster) Well, is there in opera- 
tion any ship repair yard in Alameda County, other 
perhaps than the one involved in this proceeding, 
where all machinists are not required to be members 
of Local 1304? [93] 

A. Only one with whom we’re in negotiations, 
and that is Bethlehem, however, they must be mem- 
bers of our local, or they don’t work there. We 
still recognize that even without a contract. 

Q. Are you acquainted with Walter W. John- 
son, who testified this morning ? A. Yes, sir. 

Q. Have you ever had any business dealings with 
him, you as representative of Local 1304? 

A. Negotiated and signed the first contract with 
the original yard, Judson War Products. 

Q. I show you Board’s Exhibit 3(a) for Identi- 
fication, and ask you if you ean identify it? 

A. Yes, sir, that is the contract we signed. 

Q. What is it? 

A. That is the contract we signed. 

Q. With whom? 

A. Walter W. Johnson, representing Judson- 
Pacifie War Tndustries. 

Q). And about when was that contract signed? 

A. August T4th, 7°42. 

Q. And I show von Board’s Exhibit 3(b) for 
identification, and ask vou if von can identify that? 

A. Yes, sir, that is the Pacific Coast agreement, 
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which is a part of the master contract signed by 
—on the same date by Mr. Johnson, representing 
Judson-Pacific War Industries, and myself repre- 
senting the union. 

Q. Is it vour testimony that this document was 
signed on August 14th, 1942? [94] 

A. Yes, sir. 

Q. And I show you Board’s Exhibit 3(¢) for 
identification, and ask vou if you can identify that? 

A. Yes, sir, that is the supplement to the repair 
agreement signed on the same date by Mr. John- 
son, representing Judson, and myself representing 
the union. , 

@. And did vou testify, was signed on the same 
date as the other two documents? 

A. Same date. 

Q. August 14th, 1942? 

A. That is right. 

Trial Examiner Myers: Are vou offering those 
contracts in evidence? 

Mr. Rovster: Yes. I offer those in evidence, 
Mr. Examiner. 

Trial Examiner Myers: <Any objection? 

Myr. Janigian: Yes, I object to it on the ground 
that these contracts are incompetent, irrelevant 
and immaterial since the evidence in this case affirm- 
atively shows that the Graham Ship Repair Com- 
pany is not a successor of the Judson War Indus- 
tries, Inc., did not agree to assume these collective 
bargaining agreements, consequently these agree- 
ments are wholly immaterial, cannot be said to be 
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binding upon the Graham Ship Repair Company 
or upon any union other than 1304. 

Trial Examiner Myers: I’ll overrule the objec- 
tions, and receive the papers in evidence, and ask 
the reporter to please mark them as Board’s Ex- 
hibit 3(a), (b), and (ce) respectively. [95] 

(Thereupon the documents heretofore marked 
Board’s Exhibit 3(a), (b) and (¢) for identi- 
fication were received in evidence.) 


BOARD’S EXHIBIT No. 3 (a) 
MASTER CONTRACT 
UNION AGREEMENT 


This Agreement, made and entered into this 14th 
day of August, 1942, by and between Judson Pacific 
War Industries, hereinafter called ‘‘Employer’’, and 
East Bay Union of Machinists, Local 1304 of the 
United Steelworkers of America, affilated with the - 
Congress of Industrial Organization. 


Witnesseth : 
1. Scope of Agreement. 


This agreement shall apply to all work and ac- 
tivities of the employer in connection with the con- 
struction of new vessels on the Pacific Coast in con- 
nection with the National Defense Program, inelud- 
ing new vessels to be constructed for the U. 8. Navy, 
U.S. Maritime Commission, and for foreign govern- 
ments with the approval of the United States Gov- 
ernment. 
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A ‘‘new vessel’’ shall be construed to be any newly- 
constructed floating structure prior to its comple- 
tion, final acceptance and employment in the service 
for which it has been constructed. ‘‘Construction of 
new vessels’’ (as differentiated from repair) shall 
include substantial rebuilding of a vessel prior to 
service in order to adapt it to a use different from 
that for which it was previously planned, and shall 
not be deemed as repair work until such vessel has 
made a passenger or cargo-laden voyage. 


2. Hiring of Men. 


It is hereby agreed that all employees covered by 
this agreement who come under the jurisdiction of 
the Machinists Union shall be members of the East 
Bay Union of Machinists. 


The Union agrees, on requisition of the Employer, 
to furnish competent workmen in the elassifications 
covered by this agreement for the prosecution of the 
work covered by this agreement. The Employer may 
refuse to employ and may discharge any employee 
for any just and sufficient cause. 


Union agrees that the workmen to be furnished 
to the Employer under this agreement shall be will- 
ing to, and shall, submit to the making of such rec- 
ords for the purposes of identification as are, or may 
be, required by the United States Government in 
connection with the National Defense Proorarn 


Only citizens of the United States need be em- 
ployed and the Employer shall have the right to re- 
quire satisfactory evidence of such citizenship. 
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If, after Employer has placed requisitions for 
workmen with the Union, signatory hereto, the 
Union shall fail to supply competent workmen 
within forty-eight (48) hours thereafter, employer 
shall be free to hire the necessary workmen when and 
where it chooses without regard to Union member- 
ship; provided, however, that such workmen, so em- 
ployed, shall be required to secure a clearance card 
from the Union before starting work. 


In the event such workmen fail to make applica- 
tion to the Union within the period of time pre- 
scribed by such Union, they shall be replaced by 
members of the Union when they become available. 


* * & & 


6. Wage Seales. 


Employer agrees to pay to its employees and the 
union agrees that its members employed by Em- 
ployer will accept the wage scales for the various 
classifications set forth and contained in the Sched- 
ule of Wages in Exhibit ‘‘A’’ attached hereto; pro- 
vided, however, that nothing contained in this agree- 
ment shall operate to reduce the wages of any em- 
ployee who is now or who has within six (6) months 
been employed by Employer; provided, further, that 
any employee who is transferred from ship repair 
work to new ship construction work, as herein de- 
fined shall receive not less than the wages now being 
paid by Employer to other employees in the same 
¢lassifieation in new ship construction. 


The wage seales herein established shall be con- 
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sidered as minimum scales and shall not prevent the 
payment of higher wages to premium men. 


* + & 


20. Jurisdiction. 


The Union agrees that in the event any jurisdic- 
tional dispute shall arise between the various trades 
Unions with respect to the jurisdiction over the work 
or any classification of employment, whether or not 
included in the schedule attached hereto, such dis- 
pute shall be settled by the Unions without per- 
mitting the same to interfere in any way with the 
progress and prosecution of the work hereunder. 
Pending the settlement of such disputes, the work 
shall continue on the same basis as it was being’ per- 
formed at the time the jurisdictional dispute arose, 
unless the Unions otherwise agree and furnish men 
to perform the work. 


ae ae Sag 


22. Duration of Agreement. 


All provisions of this agreement shall continue in 
force and effect during the period of the National 
Emergency, as proclaimed by the President of the 
United States, and/or the period of two years, 
whichever is the longer, and shall continue in force 
and effect thereafter from year to year unless either 
party shall desire a change and shall give the other 
party notice in writing of the proposed changes at 
least thirty (30) days prior to the expiration of any 
year; provided, however, that on demand of Labor 
at the end of the first year’s operation under this 
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agreement, and on demand of either party, every six 
(6) months thereafter, the wage scales herein agreed 
to shall be reviewed by the parties. If the cost of 
living, as shown in the ‘‘Index Numbers of Cost of 
(Goods Purchased by Wage Earners and Salaried 
Workers in Large Cities’’, published by the United 
States Bureau of Labor Statistics, United States De- 
partment of Labor, shall have changed at the time 
of the review from the cost of living at the time of 
the making of this agreement by five per cent (5% ) 
or more, the wage scales shall be correspondingly 
adjusted. 

In the event the necessary data is not obtainable 
at the date of review, it may be secured at a later 
date and the wage adjustment shall be made effective 
retroactively to the date of review. 

% * & 

In Witness Whereof, the parties hereto have ex- 
ceuted this agreemnt the day and year first above 
written. 

For the Employer: 

JUDSON PACIFIC WAR 
INDUSTRI: 
/s/ WALTER W. JOHNSON, 
G. M. 
For the Union: 
JAMES R. SMITH, 
B. A. Local 1304. 


SCHEDULE “A” 
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BOARD’S EXHIBIT No. 3 (b) 


UNION SHIP REPAIR AGREEMENT 
This Agreement, dated April 1, 1942, between Km- 
ployers signatory hereto and engaged in ship re- 
pairs in the San Francisco Area, and the Kast Bay 
Union of Machinists, Local 1304 U.S. of A. affihated 

with the Congress of Industrial Organizations. 


Witnesseth : 

1. Scope of Agreement—The terms hereinafter 
expressed shall be incorporated in contracts to be 
executed by all Employers parties hereto with the 
East Bay Union of Machinists Local 1304. 

2. Wages—The wage scales for ship repair work 
on the Pacific Coast are hereby fixed at the scales 
set forth in Schedule ‘‘A’’ of the Master Contract 
covering new ship construction, plus 11.6%. 

* * & & 

4. Duration of Agreements—The duration of the 
agreements shall be for the period of two years or 
for the period of the National Emergency as pro- 
claimed by the President of the United States—or 
which ever is longer, and said agreements shall con- 
tinue in force and effect thereafter from year to 
year unless either party shall desire a change in 
which event, the party desiring the change shall give 
the other party notice in writing of the proposed 
change or changes at least thirty days prior to the 
_ expiration of such vear; it being expressly under- 
stood, however, that on the demand of Labor thiviy 
days prior to April 1, 1942, and on demand of either 
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party every six months thereafter, the wage scales 
in said agreements shall be reviewed by the parties. 
lf the cost of living, as shown in the ‘‘Index Num- 
bers of Costs of Goods Purchased by Wage Earners 
and Salaried Workers in Large Cities’’, published 
by the United States Bureau of Labor Statistics, 
United States Department of Labor, shall have 
changed at the time of the review from the cost of 
living at the time of the making of ths agreement 
by five per cent or more, the wage scales shall be 
correspondingly adjusted. In the event the necessary 
data is not obtainable at the date of review, it may 
be secured at a later date and the wage adjustment 
shall be made effective retroactively to the date of 
review. 

%* © X . 

7. It 1s expressly understood that existing work- 
ing conditions in the various districts shall continue 
in force and effect until changes by mutual agree- 
ment except as herein specifically otherwise pro- 
vided. 

In Witness Whereof, the parties hereto have here- 
unto set their respective names through their re- 
spective authorized officers or representatives. 

For the Employers: 

JUDSON PACIFIC WAR 
NL SEAS. 
/sf WALTER W. JOHNSON, 
G. M. 
or the Union: 
/s/ JAMES B. SMITH, 
bL. A. Loeal 1804. 
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BOARD’S EXHIBIT No. 3 (ce) 


UNION SUPPLEMENTAL SHIP REPAIR 
AGREEMENT 


“The following supplemental agreement is in am- 
plification of Section 7 of the Ship Repair Agree- 
ment between Employers Signatory thereto engaged 
in Ship Repairs and the East Bay Union of Ma- 
chinists, Local 1304, of the U.S. of A., affihated with 
the Congress of Industrial Organizations. 


By and between Judson Pacific War Industries 
and East Bay Union of Machinists, Local 1304 of 
the U.S. of A. affihated with the Congress of In- 
dustrial Organization. 


Section No. 1. It is hereby agreed that all em- 
ployees covered by this agreement who come under 
the jurisdiction of the Machinists Union shall be 
members of the East Bay Union of Machinists, Local 
1304. If the East Bay Union of Machinists Local 
1304 is unable to furnish required help, any em- 
ployee hired must secure a clearance through the 
office of the East Bay Union of Machinists Local 
1304 before starting to work. 

S83 Se GED 


Dated 8/14/42. 


For the Employer: 
JUDSON PACIFIC WAR 
INDUSTRIES, 
/3s/ WALTER W. JOHNSON, 
G. M. 


174 National Labor Relations Board vs. 


(Testimony of James P. Smith.) 


or the Union: 
/s/ JAMES B. SMITH, 
B. A. Local 1304. 


SUPPLEMENT AGREEMENT 


Covering employment of ‘‘Trainees’’ in the juris- 
diction of the East Bay Union of Machinists Local 
1304 U.S. of A. 


By and between Judson Pacific War Industries, 
and the Kast Bay Union of Machinists Local 1304 
United Steelworkers of America. 


% © & ¥ 


Enteréd into this 14th day August, 1942. 


For the Employer: 
JUDSON PACIFIC WAR 
INDUSTRIES, 
/s/ WALTER W. JOBNSOM 
G. M, 


Hor the Union: 
/s/ JAMES B. SMITH, 
Loeal 1304. 


ee 


Mr. Royster: Mr. Examiner, these documents 
are original documents, the only ones in the posses- 
sion of the union, and I ask permission to substi- 
tute copies therefor, and to withdraw the originals. 

Trial Examiner. Myers: You may substitute 
copies. Have you got copies? 
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Mr. Royster: Ihave them right here. 

Q@. (By Mr. Royster): Was this contract in 
effect at the yard now operated by Mr. Graham, 
the contract to which vou have just testified ? 

A. Was it in effect? 

Q. Was it ever in effect at the yard now oper- 
ated by Mr. Graham? A. That is right. 

Q. How long was it in effect there? 

A. From the inception of the yard. 

Q. Do you know when—I’ll strike that. Were 
you notified that Judson-Pacific War Industries 
were ceasing operation of the yard now operated 
by Mr. Graham? 

A. Not prior to January Ist. 

Q. But you were notified ? 

A. I learned of it early—about the second or 
third of January, learned of who was representing 
the company, Mr. Graham, Mr. Lehaney, Mr. Vogel, 
obtained the hotels in which they were residing, 
and finally about 10 or 10:30 one night Ei) was 
able to contact Mr. Graham. 

Q. How? A. By telephone. 

Q. And about what date was this? 

A. Along about the third or fourth, I’d say, of 
January. 

Q. Did you have a conversation with him? 

Eeeeey eS, Sir. 

Q. And what was that conversation ? 

A. I identified myself over the phone, and Mr. 
Graham done likewise from his end, stated that 
we had a contract with the 
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Q. (Interposing): You stated this? 

A. That is right, that we had a contract with 
the Judson War Industries, Ine.; that the employees 
in the plant coming under our jurisdiction were 
members of our organization, and had been since 
the inception. And Myr. Graham explained to me 
that he had hired My. Lehaney as their labor rela- 
tions representative, and urged that I contact Mr. 
Lehaney, and that he would also notify Mr. Le- 
haney that I was going to contact him, which I did 
the following morning. 

Q. Well, on the following morning then you 
say you contacted Mr. Lehaney ? 

A. That is right. 

Q. Did you have a conversation with him? 

A. Yes, sir. 

Q. Where? 

A. In Mr. Close’s office first, then we went up- 
stairs In another room and had a conversation be- 
tween Mr. Lehaney and [97] myself. 

Q. And what was that conversation? 

Trial Examiner Myers: Which one, upstairs or 
downstairs ? 

The Witness: Well downstairs, in Mr. Close’s 
office, was more of an introduction than anything 
else. We were to diseuss what Lehaney’s policy 
was going to be and what our standing was there, 
and then Mr. Lehaney and I went upstairs in an- 
other little office, and he asked me questions about 
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the situation in Alameda County. I explained it 
to him thoroughly. 

Trial Examiner Myers: Tell us what you said? 

Q. (By Mr. Royster): What did you say? 

A. About the shipyards over there, including 
the one that they had taken over, employed exehui- 
sively machinists out of our organization with the 
exception of Bethlehem’s new yard, new construe- 
tion yard, and that had been—I give him a brief 
history of the background of our organization, our 
strikes, and so on, and that it resulted in our con- 
tracts and also our labor board decisions, direc- 
tives, and so on down the line that had validated 
our contracts up to the present time, so that he 
would understand what the situation was as far 
as hiring and dispatching of machinists in the ship- 
yards in that area. 

Q. Well, after this explanatory discussion, did 
you make any request of Mr. Lehaney? 

A. Made a request for a continuance of our 
present contract with the Judson Company. He 
said he would have to take it up with his superiors. 

Q. Did he state to you that he lacked authority 
to conclude an agreement with you? A. No. 

Mr. Janigian: Object to counsel leading the wit- 
ness at every turn. 

Trial Examiner Myers: Ill sustain the objec- 
tion. Don’t lead him. What date did you say 
this was? | 

The Witness: I’m quite sure it was on the fifth. 

Trial Examiner Myers: Of January? 
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The Witness: Fifth of January. 

Q. (By Mr. Royster): Did you receive any 
communication from Mr. Lehaney after this talk? 

A. No, I requested him to get in touch with 
us when he had the information, and urged him to 
continue on under the present conditions until such 
time as he could give me an answer, which he as- 
sured me he would, and later on, along about -the 
15th of January, received a phone eall to bring a 
contract down and back date it to the 12th. 

Q. Let’s get that a little more in ‘particular. 
About the 15th of January you state you received 
a phone call from home? 

A. I beg your pardon, get this in: There was 
two phone calls came in the office, and I was tied 
up in negotiations just prior to that 15th or 16th 
call, at which time I talked to Mr. Close. 

Q. Well now, the two phone calls came into the 
office asking for you? A. That is right. [199i 

Q. On the 12th, 13th, 14th, somewhere aleng in 
there? 

A. Somewhere around in there, I'll say the 13th 
or 14th. 

Trial Examiner Myers: But vou weren't there? 

The Witness: I was in other grievance. 

Trial Examiner Myers: But you weren’t there? 

The Witness: J was not in the office, no, sir. 

Trial Examiner Myers: And you didn't talk to 
anybody ? 

The Witness: No, sir. 

Trial Examiner Myers: The first time you 
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talked to anybody was around the 16th or L7th of 


January ? 

The Witness: Somewheres around the 16th or 
17th, yes. 

Q. (By Mr. Royster): And to whom did you 
talk on that occasion ? A. Mr. Close. 


Q. And what was that conversation? 

A. Myr. Close stated to bring a contract down, 
and that Mr. Lehaney had requested we back date 
it to January 12th. 

Q. And what was your reply ? 

A. My reply was at first that T would. 

Trial Examiner Myers: ‘Tell us the whole con- 
versation ? 

The Witness: That was about all there was to 
the conversation. 

Trial Examiner Myers: Well, you said, at first 
you said, ‘‘I would.’’ Did vou change during that 
conversation ? 

The Witness: Yes, I got to thinking it over, that 
to move into some kind of litigation, I wanted this 
contract dated—the contract that we have at the 
present time continued. 

Trial Examiner Myers: Neved mind what went 
on in your [100] mind. What did vou say to Close 
in that conversation ? 

The Witness: I didn’t say any more to Close on 
that conversation on the telephone, that closed there. 
I gave you the substance of that conversation. 

‘Trial Examiner Myers: All right. you said you 
would? 
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The Witness: That is correct. 

Trial Examiner Myers: All right, go ahead. 

Q. (By Mr. Royster): Did vou have any sub- 
sequent conversation with Mz. Close then on the 
telephone ? A. No. 

Q. Did you have any subsequent conversation 
with Mr. Graham with respect to a contract for 
machinists ? 

A. Only the meeting that morning with Mr. 
Grahain, Mi. Lehanev, Mr. Johnson, Mr. VanCuren, 
my associate, Mr. Close was in for awhile, and 


myself. 
Q. And will you give us the date of that meet- 
ing ? A. It was on or abow. the 17th. 


Q. And with respect to the telephone call from 
Mr. Close about which you have just testified, did 
that telephone call precede this meeting? 

&. that is ticht. 

Q. Will you tell us first where this meeting was 
of the 17th? 

A. It was in a little side office, I think it’s what 
you might term the yard superintendent's office; it 
wasn’t in the main office, it was off to the side. 

Q. The office of the Graham Ship Building Com- 
pany ? A. *hatws rieit, 

Q. And what was said there? [101] 

A. I asked for the signing of a contract, or the 
continuing of our old contract. 

Mr. Janigian: Continuing what? 

The Witness: Continuing of our--we assumed 
we had a contract at the time, continue the contract, 
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continued the practice that had been followed 
through up until that time that the machinists be 
hired through our organization, and I asked if—or 
Lehaney stated that that couldn’t be done, there 
was a contract signed and I says, ‘‘Covering the 
men in our yard, the men in your vard, who are 
members of our union?’’ He said, ‘‘That is right.” 
T said, ‘‘ Well, we’re not going to go for any back- 
fleet contracts.’”’ And he saici “That is a God 
damned he.’’ And I said, ‘‘No, it’s not, the em- 
ployees in the plant are members of our union, and 
we’re certainly not going to let von pull off a stunt 
like that, have a contract covering men from some 
other union, that doesn’t cover any man in that 
jurisdiction in this yard.”’ 

Q. (Mr. Royster): Were you shown any con- 
tract on this date? . A. No. 

@. Did vou offer on this date+I’l! strike that. 
Was any further reference made on the date of 
this meeting and at this meeting with respect to the 
contract about which ven and Mr. Close talked on 
the telephone? 

A. At this meeting Mr. Johnson urged Mir. 
Graham and Mr. Lehaney to continue on with the 
contract we had, that the relationship between his 
company and our organization haa been most 
friendly, and that stepping out of line on that [102] 
would only create a disturbance because of the fact 
that the yards on the estuary were all—all machin- 
ists were hired through our organization, and Mr. 
Graham at that time requested to take it under ad- 


182 National Labor Relations Board vs. 


(Testimony of James P. Smith.) 
visement, and meantime the people were to be hired 
through our union. 

Q. Did you make a subsequent visit to Mr. 
Graham's yard ? 

A. Yes, I was down there a couple of times in 
the yard, just not for a meeting, hut just to see how 
things were going. 

Q. Were vou there on January 25, 1945? 

A. Yes, sir. 

Q. And what occasioned your visit on that date? 

A. I received a phone call around about six 
o’clock that afternoon that the A.F’.L. were bring- 
ing machinists in to take over the swing shift at 
seven o’clock that night. 

Q. From whom did vou receive this phone call? 

A. It started in the yard. 

Q. What is his name? A. Shaffer. 

Q. And as a result of this phone call what did 
vou do? 

A. Hopped in the ear, and iismediately went to 
the yard. 


Q. And upon arrival at the yard what did 
you do? 


A. Went into Mr. Lehaney’s office and told 
him 


Trial Examiner Myers: Who did you see? 

A. My. Lehaney’s office, told him I understood 
he was bringing A.F.L. machinists in, and he says, 
“That is right.’’ And I said, *‘Well, you know that 
is contrary to the situation we're working under.” 
And he says, “Well, your men are out.’”? And I 
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said, ‘‘Have vou any [103] objections to me going 
out in the yard to so inform my members?’’ And 
he said, ‘* None whatsoever, go ahead.’’ 

Q. (By Mr. Royster): Was there any furthér 
conversation at that time between you and Mr. 
Lehaney ? A. No, sir. 

Q. -And what did you do? 

A. Went out im the vard and told the fellows 
that the A.F.1.. was taking over the vard at seven 
o’clock that night, and that they would require them 
either lining up in the A.F.L. or being replaced, 
because the company stated they were out. 

Trial Examiner Myers: Will the reporter please 
read it? 

(The answer referred to was read by the re- 
porter. ) 


Q. (By Mr. Rovster): When you were talking 
with Mi. Lehaney on this occasion, to what group 
of employees did you have reference, what group 
of employees were you talking about? 

A. "The machinists and helpers en:ployed in the 
yard. 

Q. Since that date have vou had any conversa- 


tion with Mr. Lehaney ? A. No. sir. 
Q. Have you had any conversation with Mr. 
Graham ? AD Yesscin 


Q. Can you tell us approximately when? 

A. Ihad a conversation with Mr. Graham a few 
days after. [104] 

Q. Where? A. Beg pardon? 

Q. Where? 
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A. ‘The the Coit Hotel, in Oakland. 

Q. Was any one present other than you and Mr. 
Graham ? Ago INO; Sir: 

Q. And what was the conversation ? 

A. The conversation was that Mr. Graham 
wanted to go into this situation, he was sorry it had 
come up, he wanted advice as to what legal pro- 
cedure would have to take place in crder to settle 
the controversy along those lines. 

Q. Have you ever made a request for reinstate- 
ment of the C.I.O. machinists, whose employment 
was terminated on January 25th? 

A. Yes, sir, to Mr. Graham at that time request- 
ing the continuance of our contract or new contract, 
reinstating our employees, or our members rather. 

Q. Since January 25, 1945, have any members 
of Local 1304 been employed at the Graham Ship- 
vard? A. No, sir. 

Trial Examiner Myers: You say this conversa- 
tion took place a couple of days after the 25th? 

A. Three or four days after the 25th. 

Trial Examiner Mvers: Have you spoken to Myr. 
Graham since then? 

The Witness: Yes, once since then. 

‘Prial Examiner Myers: Wher was that? 

The Witness: Probably a week after that. [105] 

Q. (By Mr. Royster): And what was the con- 
versation then? 

A. The conversation was that Mr. Graham 
wanted straightened out, that he felt that it would 
have to go to some appropriate government ageney, 
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and that is when we filed the charges with the 
N.L.R.B. 

Q. Did vou ask him about reinstatement? 

A. Well, probably in the discussion that was 
brought up, not officially asked, it had already been 
requested two or three different times. 

@. When were the two or three different times? 

A. I stated there that on the meeting approxi- 
mately the 17th, again on the 25th, the first conver- 
sation with Myr. Graham, and probably the second. 

Q. I said reinstatement, they didn't go out, or 
they wasn’t discharged, or whatever you want to 
eall it, until the 25th? 

A. That is right, reinstating our members. 

Q. When did vou have that conversation? 

A. In the first meeting with Mr. Graham, and 
probably the second. 

Q. The second reinstatement to their jobs, I’m 
talking about. 

A. Well, 1’m answering you that it probably 
came up in the conversation with My. Graham in 
both instances. I know it did the first time and 
probably the second. 

Q. You mean a couple of days after January 
25th, is that what you mean? 

A. Isaid three or four days after January 25th, 
the first meeting, and probably a week or ten days 
on the second one. [106] 

Q. All right, did you ask him on February 14th 
and February 18th, 1945? 

A. Yes, there was another inecting—I wouldn’t 
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say the exact dates. I had another meeting with 
Mr. Graham, and we discussed the case coming be- 
fore the National Labor Relations Board on the 
filing of the charge, and in all probahility that was 
discussed at that time, but I don’t recall the exact 
conversation. 

Q. (By Mr. Royster): Did you have a meeting 
with Mr. Graham on February 14th? 

A. Around about that date. 

Q. Was anv one present other than you and Mr. 
Graham? 

A. Yes, Mr. Van Curen was there. 

Q. Did you on that date request that C.I.O. 
members, who had lost their employment on Jan- 
uary 25, 1945, be reinstated to their positions? 

A. That is right. 

Q. Is your answer yes? 

A. Yes. Mr. Graham stated that he had to let 
it go through the channels of the constituted gov- 
ernment agency. 

Q. Are you familar with the records of Local 
1304? A. Yes, sir. 

(). In whose charge are they? [107] 

A Well, there are severa} officers. I happen to 
be in charge of the office, but they have a financial 
secretary and treasurer and president, and so on. 

Q. Are vou in charge of the—yvyou stated vou 
were in charge of the office ? 

AM That isemght. 

. Does that inelude charge of the records? 

By Yess sir. 
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Q. I'll show you this paper and ask you if you 
ean identify it? | 

A. Yes, sir, that is our index cards that we have 
for the record of each individual member who is 
now or has been a member of our organization. 

Q. What is the significance of the entries 
thereon ? 

A. Those are the number of months paid on the 
dates. and the amount paid for the month, and the 
page number on the day sheet. 

Q. By the amount paid, amount of what? 

A. Dues per month recorded right here, for 
machinists, $2.00. 

Mr. Royster: Will the reporter mark these cards 
ee oard’s Hxhibit 5(a), (b), (c) and (d), and 
following? 

(Thereupon the documents above referred to 
were marked Board's Exhibit 5(a), (b), (¢), 
ree) a eh) Ga), GC), ck), (1), 
and (n) for identification.) [108] 


Cross Examination 


Q. (By Mr. Stimmel): Mr. Smith, after you 
told Mr. Close that you would bring a contract down 
to him, did vou ever prepare a contract? 

A. Yes, sir, I had it in my pocket at that meet- 
ing on or about the 17th that we deseribed, when 
Mr. Graham, Mr. Lehaney, and Mr. Johnson were 
present. 

Q@. At that time did thev ask you for the con- 
tract? A. No, sir. 


188 National Labor Relations Board vs. 


(Testimony of James P. Smith.) 

Q. Did you tell them at the time you had a con- 
tract ready? A. That is Tighe pi 

Q. Did you offer to deliver it to them with your 
signature ? 

A. It was in my pocket ready for signature. 

Q. Did you offer it to them im response to their 
prior inquiry ? 

A. Yes, I submitted that I had the contract and 
was prepared to sign it. 

Q. Who did you offer it to? 

A. Well, the company which was represented by 
Mr. Lehaney and Mr. Graham. 

Q. Did you offer it to Mr. Lehaney, or did you 
offer it to Mr. Graham? 

A. I didn’t come out and say, ‘‘Here, Mr. 
Graham, is the contract.’’ I said, ‘‘We have a con- 
tract prepared to sign.”’ 

Trial Examiner Myers: Did you offer it to some- 
body ? 

The Witness: To the two representatives of the 
company. 

Trial Examiner Myers: You had the paper in 
vour hand? 

The Witness: I had it rolled up in my pocket. 
I said, ‘‘HWere is the contract ready to sign.”’ 

Q. (By My. Stimmel): Where was the con- 
tract, in vour pocket or in vour hand, when you 
made the offer? 

A. I pulled it out and put it back again when 
it was turned down. 

Q. Who turmed it down? 
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A. Mr. Graham said that he wanted time to go 
into it further. 

Mr. Stimme!: That is all. 


Cross Examination 

@. (By Mr. Janigian): Mr. Smith, when you 
had this [116] conversation with Mr. Graham some 
time in February, of this year, with respect to re- 
instatement, did you or did you not tell him that 
your members would not return to work and work 
with A.F.L. machinists? 

A. I couldn’t have told him that because 

Trial Examiner Myers: Will von please answer 
the question. 

Oe (By Mr. Janigian): Did you? 

A, No. 

@. Now, at any of these—during the course of 
any of these conversations did vou express a will- 


ingness to have your men return to their former 
employment and work along with the other machin- 
ists, who were working there? A. No. 

QO) Isnt it a fact, Mr. Smith. that vou ealled the 
strike among the machinists on the 25th day of Jan- 
uary, 1945? A. That is not correct. 

@. Was there a strike called by any of the men? 

A. No, thev were told that thev were out. J con- 
veved the information to them from Mr. Lehaney. 

@. Well, it’s not a fact then there exists or has 
existed at any time since January 25 a strike among 
vour members at the Graham Ship Repair Yard? 

A. If we’d had a strike, we’d have put a picket 
line up. 
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Q. Your information is then, there is no strike 
and has never been a strike? A. No. [117] 


Cross Examination 

Q. (By Mr. Stimmel): Myr. Smith, at that 
meeting, when Mr. Graham and Mr. Lehaney was 
present, did you show them this contract you had 
in your pocket? 

A. It was rolled, I had an elastic around it, it 
wasn’t unrolled, around it. 

Q. Did you take it out of your pocket and say, 
“This is a [118] labor contract’’? 

A. Yes, I said, ‘‘I have a contract here ready to 
sign,’’? and put it back in my pocket. That was the 
endeor 1. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Mr. Janigian? 

Mr. Janigian: No questions. 


JAMES W. CLOSE—(Recalled) 


Redirect Examination 

Q. (By Mr. Royster): After January 25, 1945, 
Mr. Close, were you present when a conversation 
took place between Mr. Graham and Mr. Smith? 

A. Yes, I was there at a portion of one of the 
conversations. 

Q. And can vou relate to us what that portion 
was that vou heard? 

Mr. Janigian: What date was this again? 

Mr. Royster: All IT said is subsequent to Jan- 
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uary 25th, but perhaps he can give it to us more 
exactly. 

A. The specific date, I can’t give yon any 
specific date. [119] I just come in on a conversa- 
tion, I was asked in for a few minutes, but the 
whole gist of the conversation was this contract 
again. Muy. Smith insisted that he wanted he wanted 
his men back im the yard, reinstated back in the 
yard, and a contract signed, and the men would 
come back to work. 

Q. Did you hear Mr. Graham make a reply to 
that; do you recall such a reply? 

A. Yes; Mr. Graham said that he wanted more 
time, to take the matter under advisement, think 
the matter over. 

Mr. Royster: That is all. 

Trial Examiner Myers: Could vou fix the time 
a little better than you have? 

The Witness: Well, it would be pretty hard, sir, 
to fix the exact time. 

Trial Examiner Myers: Yes. Well, the approxi- 
mate time, a week or two weeks, or a couple of days, 
or a month? 

The Witness: I would sav maybe a week or so 
after that 17th of January meeting, along there 
somewhere, a week or ten days. 

Q. (By Myr. Royster): Was it before or after 
the time when the C.I.0O. machinists’ employment 
was terminated ? 

A. No, it was after the termimation. 

Trial Examiner Myers: How long after? 
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The Witness: Four or five davs after the ter- 
mination. 

Trial Examiner Myers: All right. 

Mr. Rovster: That 1s all. 

Trial Examiner Myers: Any questions, gentle- 
men ? 


Recross Examination 

Q. (By Mr. Stimmel): Mr. Close, when this 
conversation took [120] place with regard to the 
reinstatement of the men, was anvthing said at that 
discussion with regard to the men being reinstated 
if the contract was signed ? 

A. I didn’t quite get that clear, Mr. Stimmei. 

Q. When this conversation tcok place after the 
25th between yourself and Mr. Smith, with regard 
to the men who had left the employ of the machin- 
ists. who had left the employ being reinstated, was 
any conversation had between you and Mr. Smith 
with regard to the men being reinstated as if and 
when a contract was signed with the C.1L.O. union? 

A. Not that I recall, Mr. Stimmel. 

Q. There was no discussion whatsoever on that 
point ? A. Not Mat wecall, sim 

Mr. Stimmel: hat is ail? 


Reeross Examination 
Q. (By Mr. Janigian): Mr. Close, von testified 
just two minutes ago that May. Sinith insisted upon 
the men being restated and a contract being 
signed, isn’t that right? A. Thatis right. 
(). And he did so advise Mr. Graham, didn’t he, 
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that he wanted the men reinstated and the contract 
signed ? A. That is right. 

Q. What did he say with respect to the condi- 
tions under which the men would return to work? 

A. It seemed like that was the only condition, 
there was the reinstatement of the contract being 
signed was the condition the men would return to 
work. 

Q. The condition would be the signing of the 
contract? [121] A. That is right, sir. 

Mr. Royster: Mr. Examiner, I have to offer in 
_ evidence, by stipulation among the parties, as 
Board’s Exhibit No. 6 a pav roll of machinists on 
January 2, 5 and 25, 1945. 

Trial Examiner Myers: What do you want the 
stipulation to cover? 

Mr. Royster: It’s stipulated among the parties 
that Board’s Exhibit 6 is a correct record of ma- 
chinists in the employ of the Respondent on the 
dates shown on the exhibit. 

Trial Examiner Myers: Do you so stipulate, Mr. 
Stimmel ? 

Mr. Stimmel: We do 

Trial Examiner Mvers: And you, Mr. Janigian? 

Mr. Janigian: Yes, so stipulated. 

Trial Exammer Myers: And you, Mr. Royster? 

Mr. Royster: I do. 

(Thereupon the document above referred to 
was marked Board’s [Exhibit 6 for identifiea- 
tion. ) 
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Trial Examiner Myers: Now you offer the paper 
in evidence? 

Mr. Royster: I offer the paper in evidence. 

Trial Examiner Myers: Any objection to the 
paper going [122] in evidence, gentlemen? 

Mr. Stimmel: No objection. 

“Trial Examiner Myers: There being no objec- 
tion, the paper 1s received in evidence, and I'll ask 
the reporter to please mark it as Board’s Exhibit 6. 

. (Thereupon the document heretofore marked 

Board’s Exhibit 6 for identification was re- 
ecived in evidence. ) 


BOARD’S EXRIBIT No. 6 


MACHINIST 
Jan. 2, 1945: None. 


Jan. 5, 1945—Day Shift: H. Ashcraft, Machinist; 
ik. P. Hostetler, Machinist Leaderman; J. Potter, 
Machinist. 


Jan. 25, 1945—Day Shift: E. Ashcraft, Machin- 
ist; G. Berness, Machinist; B. Clark, Machinist; J. 
Clark, Machinist; EF. Hostetler, Machinist Leader- 
man; C. B. Lewis, Machinist; J. Potter, Machinist; 
R. Renner, Machinist Leaderman; IT". Schaeffer, 
Machinist; W. Shearing, Machinist; A. Sequeirra, 
Machinist Helper; T. Wright, Machinist. Swing 
Shift: J. Hopper, Machinist; John Ross, Machin- 
ist; G. Taylor, Machinist. 
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Mr. Royster: Mr. Hostetler. 
ELMOTH HOSTETLER, 


ealled as a witness by and on behalf of the National 
Labor Relations Board, being first duly sworn, was 
examined and testified as follows: 


Direct Examination 

Trial Examiner Myers: What is your name, sir? 

The Witness: Elmoth Hostetler. 

Trial Examiner Myers: And where do you live, 
sir? 

The Witness: 3514—14th Avenue, Oakland. 

Trial Examiner Myers: You may be seated, sir. 
And you may proceed, Mr. Royster. 

Q. (By Mr. Royster): What is your oceupa- 
tion ? 


A. Machinist. 

Q. And who is your employer? 

A. Hurley Marine Works. 

Q. How long have you been employed there? 

A. Since February 8th. 

Q. Of this year? A. 1945. [123] 

Q. Were you ever employed by Judson-Pacific 
War Industries, Ine. ? A. Yes, sir. 

Q. When did you begin that employment ? 

A. June Ist. 

Q. Of what year? A. 1944. 

Q. And where? 

A. At yard No. 2, at 501 First Street, Oakland. 

@. What was your classification ? 

A. JI was classed as a leaderman and assistant— 


also as acting foreman. 
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QO. Oner A. All machinists. 

Q. Machinists? A. Yes. 

Q. When did your employment with Judson 
terminate ? 

A. Well, so far as I know it terminated the 25th 
of—either the 25th or 26th of January. 


Q. Of what year? A. 1945. 
Q. Have you ever been employed by Mr 
Graham ? A. Yes, sir. 


Q. And over what period was that employment? 

A. Well, in that same period of time there. 

Q. Well—— 

Trial Examiner Myers: Who paid you? 

The Witness: His checks started paying me the 
Ist of [124] January, 1945, the first check I drew 
with My. Graham’s signature on it was January 7, 
1945. 

Q. (By Mr. Royster): And what period did 
that cover? 

A. That covered from the Ist of January to the 
ith of January. 

@. Now, the period from December 25, 1944, 
through December 31, 1944, were you employed ? 

A. Yes, sir, I was employed. 

Q. And did you perform any work during that 
period? A. Yes, sir, I performed work. 

Q. Where were vou cmploved ? 

A. I was employed at the Judson Shipyard. 

(J. And how many days did vou work in that 
period ? 

A. Well, T worked practieally all the time with 
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the exceptions of probably, oh, a few days when we 
were off temporarily a few days, I can’t say just 
exact number. 

Q. Did you ever receive a release from your 
employment of Judson-Pacifie War Industries? 

A. No, sir, I received no release at all. 

@. Was there any change in your wage rate re- 
fleeted in the check you got from Graham’s as ¢om- 
pared with the checks you got from Pacific War In- 
dustries, Inc. ? A. No, sir, just the same. 

@. As an employee of Judson-Pacifie War In- 
dustries did you have a clock number ? 

A. Yes, sir. 


@. Did you have a badge? i, UCR Siae 
Q. Did your clock number change after Jan- 
uary 1? A. No, sir, stayed just the same. 


@. Did your badge change in any respect? 

A. No, sir, just the same. 

Q. ‘This is after January, 1945. Are you a mem- 
ber of any labor organization? 

A. C.1.O. 1304. 

Q. Do you know the full name of that organiza- 
tion? Do you know whether or not that is the 
charging union in this case? 

A. I don’t get the question. 

Trial Examiner Mvers: Have you got any card 
showing that you’re a member? 

The Witness: Oh, yes. 

Trial Examiner Myers: Wull vou look at it and 
see what it says? 
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The Witness: I don’t think I have it with me. 
I earry it in my tool box. 

Trial Examiner Myers: East Bay Union of Ma- 
chinists, Local 1804 C.1.0.? 

The Witness: That is right, sir. 

Q. (By Mr. Royster): When did you join that 
organization ? 


A. June Ist. 

Q. Of what year? A. 1944. 

Q. Have you maintained vour membership ? 
A. Yes, sir. 

Q. Since joining? [126] A. Yes, sir. 
{). 


At any time since June Ist, 1944, have you 
been in bad standing with Local 1804? 

A. No, sir, I’m paid up. 

Q. IU show you Board’s Exhibit 5(1) for iden- 
tification, and ask you if that correctly portrays 
certain of your dealings with Local 1304? 

A. Yes, sir, that 1s just exactly right. 

Trial Examiner Myers: Were vou a member in 
good standing during the month of January, 1945? 

The Witness: Yes, sir. 

Mr. Royster: Ill offer Board’s Exhibit 5(1) in 
evidence. 

Trial xaminer Mvers: Any objection, Gentle- 
men ? 

Mr. Stimmel: No objection. 

Trial Examiner Myers: There being no objec- 
tion, the card is received in evidence, and I’ ask 
the reporter to please mark it as Board's Ex- 
hibit 5(1). 
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(Thereupon the document heretofore marked 
Board’s Exhibit 5(1) for identification was re- 
ceived in evidence. ) 


BOARD’S EXHIBIT No. 5(1) 


No. 21807 


EK. P. HOSTETLER, 
1504 MacArthur Blvd. 
Oakland, Calif. Mach. 


1944 1945 


Month Date Paid Card Issued Dues Date Paid Card Issued Dues 


Jan. 1/5/45 5496 — «$2.00 
Feb. 1/5/45 5496 2.00 
Mar. (Judson Pac.) 1/5/45 5496 2.00 
Apr. 
May 6/2/44 4963 $12.50 
June 6/15/44 5002 I 
July 7/17/44 5093 2.00 
Aug. 7/17/44 5093 2.00 
Sept. 7/17/44 5093 2.00 
Oct. 10/23/44 5337 2.00 
Nov. 10/23/44 5337 2.00 
Dec. 10/23/44 5337 2.00 

Q. (By Mr. Royster): Do you know Daniel 
C. Wall? 

oe Yes, sit. 

Q. Was he ever hired to work for Graham, if 
you know? A. Yes, sir, I hired him in. 

Q. In what capacity did you hire him? 

A. Machinist. 

Q. When did you hire him? [127] 
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A. I Iired him the day before they closed as 
out there, the 24th I guess it would be. 

Q. 24th of January, 1945? A. Yes, 1945. 

Q. Do you have any independent recollection of 
whether or not he actually performed work for 
Graham? 

A. No, he was coming in that particular morning. 

Trial Examiner Myers: You mean the 25th? 

The Witness: The 25th, yes, sir. 

Trial Examiner Myers: Did he show up for 
work? 

The Witness: No, the 26th. He was hired in the 
morning of the 25th and was coming in the 26th. 

Q. (By Mr. Royster): Do you know whether 
or not he belonged to any labor organization ? 

A. I think he belonged to the C.L.0., I’m sure 
he did, because he had to get cleared out up there. 

Q. Well, yon think he belonged to Loeal 1304? 

A. Yes, he had to have a clearance, which he did 
have when he came in. 

Q. Well, did you see any such clearance ? 

he “Yes: 

Trial Examimer Myers: Why bother with this 
man, he wasn’t an employee of Graham ? 

Mr. Royster: Who wasn’t? 

Trial Examiner Myers: Wall. 

Mr. Royster: Well, it’s the contention of the 
Board that he was, he was hired to work for 
Graham. 

Trial Hxaminer Myers: He was hired, .but he 
didn’t work. [128] 


W.C. and Agnes Graham 201 


(Testimony of Elmoth Hostetler.) 

Myr. Royster: He may never have performed any 
work, but he was hired. 

The Witness: Yes, he was hired. 

Mr. Royster: That is the testimony. Now, my 
last question of the witness, I believe was, did you 
see any clearance for Local 1304? 

A. Yes, he had a clearance. 

Q. Permitting Wall to go to work for Graham ? 

A. Yes. 

@. Ill show you Board’s Exhibit No. 7—will 
you mark this Board’s Exhibit No. 7 for identi- 
fication ? 

(Thereupon the document above referred to 
was marked Board’s Exhibit 7 for identifi- 
cation. ) 


Q. Ill show you Board’s Exhibit No. 7 for iden- 
tification and ask you if you have seen that before ? 

A. Yes, sir, that is his clearance, that is so he 
could get a job. 

Q. Is that the clearance that he exhibited to 
you? 

A. Yes, sir, that is the one he showed to me, also 
showed through the main office. 

Mr. Royster: After the parties have examined 
that, I wish to offer it in evidence. 

Trial Examiner Myers: Any objection, Gen- 
tlemen ? , 

Mr. Janigian: No objection. 

Mr. Stimmel: No objection. 

Trial Examimer Myers: There being no objec- 
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tion, the paper is received in evidence, and Ill ask 
the reporter to please mark it Board’s Exhibit 7. 
(Thereupon the document above heretofore 
marked Board’s Exhibit 7 for identification was 
received in evidence.) 


BOARD’S EXHIBIT No. 7 


Card, dated January 25, 1945, duly issued by the 
Kast Bay Union of Machinists to Daniel C. Wall, 
clearing the individual for employment as helper at 
Judson-Pacific War Industries. 


Mr. Royster: Again I’l] have to supply a copy, 
Mr. Graham. 

Trial Examiner Myers: Very well. You mean 
a duplheate ? 

Mr. Royster: <A duplicate, yes, sir. 

Q. (By Mr. Royster): Do you know Willis 8. 
Whatley ? 
Yes, sir. 
Was he ever hired to work for Graham? 
Yes, sir, [ hired him. 
In what capacity ? A. As a machinist. 
When did you hire him? 
On the 25th of January, 1945. 
Did he ever perform any work for Graham ? 
No, he was coming in the next morning also. 
He was due to come to work ? 


2>OPOooOro-r 


ge 
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A. The 26th. 
Q. The 26th? A. Yes. 
Q. Do you know whether or not he was a mem- 
ber of any labor organization ? 
A. He was also a member of 1304. 
Q. How do you know that? 
A. Because that was one of the requirements he 
had to be, and I saw his clearance slip. 
Q. Well, are you testifying that you saw a clear- 
ance slip from Local 13804? [130] 
A. 1804, yes, sir. 
Q. Permitting Whatley to go to work? 
A. That is right. 
Mr. Royster: Will you mark this as Board’s Ex- 
hibit 8 for identification ? 
(Thereupon the document above referred to 
was marked Board’s Exhibit 8 for identifica- 
tion. ) 


Q. I show you Board’s Exhibit 8 for identifica- 
tion, and ask you if you have seen that writing be- 
fore? A. Yes, sir. 

Q. On what occasion? 

A. This is Willis H. Whatley hired as ma- . 
chinist. 

@. Where did you see that paper? 

A. He brought it out to the yard. 

Q. Whatley did? 

A. Whatley, yes, sir. 

Mr. Royster: I wish to offer that in evidence, 
Mr. Examiner, that is Board’s Exhibit 8, as soon 
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as the parties have completed their examination 
of it. 

Trial Examiner Myers: Any objection, gentle- 
men ? 

Mr. Stimmel: These clearances seem to run to 
the Judson-Pacific War Industries and not to the 
Graham Ship Repair Company. 

Mr. Janigian: We'll object to it on that ground. 

Mr. Stimmel: The objection is made on that 
ground. 

Trial Examiner Myers: ‘The objection is over- 
ruled, and the paper is received in evidence, and 
T’ll ask the reporter to please mark it as Board’s 
Exhibit 8. [131] 

(Thereupon the document heretofore marked 
Board’s Exhibit 8 for identification was re- 
ceived in evidence.) 


BOARD’S EXHIBIT No. 8 


Card, dated January 25, 1945, duly issued by the 
Kast Bay Union of Machinists to Willis H. What- 
ley, clearing the individual for employment as helper 
at Judson-Pacific War Industries. 


Mr. Royster: Ul furnish a duphieate of that in 
the morning, Mr. Examiner. 

Trial Examiner Myers: Very well, sir. 

Q. (By Mr. Royster): Do you know Lioyd M. 
Lee? A. Yes, sir. 
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Q. Was he ever hired to work for Graham? 


A. Yes, si, he was hired to work for Graham. 
@. In what capacity? 

A. As a machinist. 

Q. When? A. January 25, 1945. 

Q. Who hired him? A. JI hired him. 

Q. Do vou know whether or not he was a mem- 


ber of any labor organization? 
A. Yes, sir, he was a member of the C. I. O. 1304. 
Q. How do you know that? 
A. Beeause he brought his clearance down from 
the local. 
Mr. Royster: Will you mark this as Board’s 
Exhibit 9 for identification ? 
(Thereupon the document above referred to 
was marked Board’s Exhibit 9 for identifica- 
tion. ) 


Q. I show you Board’s Exhibit 9 for identifica- 
tion. Have you seen that writing before? 

A. Yes, sir. 

Q. On what occasion? [132] 

A. When Lloyd M. Lee brought it in for em- 
ployment. 

Mr. Royster: I offer this in evidence after the 
parties have had opportunity to examine it. 

Mr. Stimmel: Objected to for the same reason, 
and for the further reason that he never had admis- 
sion to get into the yard, never reported for work, 
never did any work for Graham. 

Mr. Royster: That is in the nature of testi- 
mony, Mr. Examiner. 
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Trial Examiner Myers: ‘The objection is over- 
ruled. Have you any objection, Mr. Janigian? 

Mr. Janigian: No objection. 

Trial Examiner Myers: The paper is received in 
evidence, and I’!] ask the reporter to please mark 
it as Board’s Exhibit No. 9. 

(Thereupon the document heretofore marked 
Board’s Exhibit 9 for identification was re- 
ceived in evidence. ) 


BOARD’S EXHIBIT No. 9 


Card, dated January 25, 1945, duly issued by the 
East Bay Union of Machinists to Lloyd M. Lee, 
clearing the individual for employment as helper at 
Judson-Pacific War Industries. 


Mr. Royster: I will supply a duplicate of that 
in the morning. 

Trial Examiner Myers: Very well. 

Q. (By Mr. Royster): Did Mr. Lloyd M. Lee 
ever perform work for Graham, to your knowl- 
edge? NO, sit . 

Q. Mr. Hostetler, is there a sign on the prem- 
ises of Graham Slip Repair Company, at the en- 
trance ? 

A. Where used to be a Judson Siem ‘here 
Whether or not they have replaced that, I couldn’t 
say. I know there was a Judson sign there. [133] 
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Q. Do you recall any—did you work on Janu- 
ary 25, 1945? A. Yes, sir. 

Q. Will you tell us what took place in the aft- 
ernoon of that date? 

A. Well, I suppose you have reference to these 
A. F. L. men coming in and asking me for em- 
ployment? They said they had been sent down 
there to go to work. I asked to see their clearances, 
and they were from the A. F. L. Local. I told them 
I had no authority whatsoever to hire them, as we 
weren’t hiring anything but C. I. O. members from 
Local 1304. They told me different, they says, 
‘“Well, we’re going to be hired today, because 
we're taking over the yard.’’ I says, ‘‘That is 
news to me, I don’t know anything about that.”’ 
They said, ‘‘ Well, there is our state representative 
and national representative standing over there 
talking to Mi. Lehaney.’’ This gentleman back 
here was one of them, they called the state rep- 
resentative, and Mr. Ross was supposed to be their 
national representative, and 

Trial Examiner Myers: You mean of the A. 
elie? 

The Witness: Of the A. F. L. Local 264 I be- 
lieve it is. And I told them I couldn’t do any- 
thing for them at that particular moment. Our 
assistant superintendent came by—— 

Trial Examiner Myers (Interposing): What is 
his name? 

The Witness: Al Rogers. I told Al I had a 
problem there for him. I said, ‘‘ What is the score ?”’ 
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He said, ‘‘Well,’’ he says, ‘‘I guess your finished, 14 
I says, ‘‘What do [134] you mean?” He says, 
“Well, A. I. L. is taking over, you boys are 
done.”’ 

Trial Examiner Myers: Rogers said that? 

The Witness: That is what Rogers told me, and 
that is the first that I knew of it. 

Q. (By Mr. Royster): Well, after getting this 
advice from Mr. Rogers, what did you do? 

A. I immediately notified all the boys what had 
taken place. 

Trial Examiner Myers: What do you mean by 
‘fall the boys’’? 

The Witness: Well, all the machinists, what 
had taken place, what Mr. Rogers had told me. 
And I asked one of the boys if they would notify 
Mr. Smith of what had taken place, and he said 
he would, and that is about the sum and substance 
of it. 

Trial Examiner Myers: What time of the day 
was this? 

The Witness: This happened to be along about 
five o’clock in the afternoon. 

Q. (By Mr. Royster): Was there any one else 
present when you had this conversation with Mr. 
Rogers, other than you and Mr. Rogers? 

A. Yes, there were two machinists from the 
A. If, L. organization that had come in, that I had 
been talking with, that were going to work. 

Trial Examiner Myers: Did they go to work 
that afternoon ? 
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The Witness: Yes, they went to work that eve- 
ning along with another man who was supposed to 
take over the night job. [135] 

Q. (By Mr. Royster): Did you ever know the 
names of those two A. F. L. applicants? 

A. No, I don’t think I know their names. I 
think thev told me their names. I happened to 
know Mr. Ross, because I had worked with him 
on numbers of jobs and J knew him quite well. 

Q. Have you requested reinstatement to your 
job? 

A. Well, only through my business agent, Mr. 
Smith. 

Q. Did you present yourself at the Graham 
yard on the morning of January 26th? 

A. Yes, sir. 

Q. For employment? A. Yes, sir, I did. 

Q. And will you tell us what, if anything, hap- 
pened ? 

A. Well, I went down there merely as a favor 
to them, they asked me to come down. 

Trial Examiner Myers: Who? 

The Witness: Mr. Rogers and Mr. Close, due 
to the fact that they had quite a lot of work in there 
at that particular time and there was a lot of work 
that was partly done and just starting to be done, 
and so on, and so forth, and they didn’t know a 
great deal just what had to be done, that is they 
knew some, but not all of it. And I weut down to 
kind of straighten them out, stayed down there 
all morning. Mr. Smith gave me authority to go 
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down there and kind of straighten them out on the 
work, show them what had been done and what 
hadn’t been done and what was in the process of. 
being done. [136] 

Q@. On these men that you testified to hiring, 
on the 25th or the 26th, did you see those men on 
the premises on the 26th when they reported for 
work, or did they report for work? 

A. The 26th, no, I didn’t see them on the premi- 
ses on the 26th, because we notified them the 25th, 
we got ahold of them before they came to work. 

Q. So they never showed up? 

A. No, they were never there. 

@. They never were admitted on the premises? 

A. Yes, they were admitted on the 25th, they 
came in and hired in. 

Q. You hired them on the premises? 

A. That is right, but so far as actual working, 
they never worked. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Mr. Janigian? 


Cross Examination 
By Mr, Janigian: 

@. Mr. Hostetler, with respect to the last two 
weeks in December, you said you were working 
on the premises of the Judson-Pacific Shipyards? 

A. Ges, Six. 

q. Which is now occupied by the Graham Ship 
Repair Company ? A. That is right, sir. 

Q. Now, all work on vessel construction or re- 
pair was stopped about December the 19th? 
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iiiat is right. 

Is that right? A. That is right. 
What work were you doing? 

Maintenance work. 

What were you maintaining? 

Well, there was a number of things around 
tere that had to be kept up, little odd jobs here 
and there, the cranes, and such as that. We kept 
up a lot of that stuff. 

You were being paid by whom? 

By Judson-Pacifice Company. 

Judson-Pacific War Industries ? 

That is right. 

And how many other machinists were em- 
ployed there? 

A. I had two others.with me at the time. 

Q. But the last two weeks you did not work 
full time, did you? 

A. No, I can’t say that we worked—I think we 
were off a few days there, I know I voluntarily 
took a few days off, because it was around Christ- 
mas time. 

Q. Isn’t it a fact that you took these few days 
off between Christmas and New Years? 

A. I don’t remember just when it was. I’m 
sure it was [138] Christmas, though, was one of the 
days along about that time, it was either before or 
afterwards, I could check up easy and find out. 

@. You don’t happen to have the stubs. 

A. I have some of the stubs, but didn’t bring 
that particular one. In fact, Judson didn’t pro- 
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duce stubs. I’d have to check it up on something 
different. 

Q. They didn’t give you any stubs, though? 

A. We didn’t have stubs with Judson. 

Q. I see. Now, then, you knew that the plant 
was being sold to the Graham Ship Repair Com- 
pany, or to Mr. Graham? 

A. Truthfully I didn’t know it. 

Q. You didn’t know it? A. Thatis Tiekte 

Q. Now, how did you happen to go to work 
on January the 3rd, of this year? 

A. I was already working, it was my job there. 
I had never terminated services there, my service 
was still going on there, so far as I knew. 

Q. Why did you go to work on January the 
1st? 

A. January Ist, well it happened to be that I 
was off those few days. 

Q. Who told you, who paid you off? 

A. The superintendent of the yard. 

@. And who was he? A. Mz. Close. 
Q. Mr. Close? A. That is right. [139] 

Q. He laid you off how many days before Jan- 
uary Ist, about? 

A. 1 can’t recall the exact number of days. 

Q. Several days before, though ? 

A. Well, it was a few days, I wouldn't say sev- 
eral days, I wasn’t off too much. 

Q. <A few days? A. That is right. 

Q. Could it be a week? A. Possibly, yes. 
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Q. Did he give you any reason for laying you 
off? 

A. None at all. I could have stayed right on 
if I’d have wanted to stay on. 

Q@. But he did lay you off, though? 

A. Yes, he asked me if I wanted to take a few 
days off, and I took it off. 
I see. He didn’t give you a quit slip? . 
Pardon? 
He didn’t give you a quit slip? 
Oh, no, no, no. 
Now then, did he tell you when to return? 
Well, I kept going back to the yards there. 
Well, it’s a fact, isn’t it, that after Janu- 
ary the Ist, you reported at the yard to see if there 
was work? 


ao 


A. Well, they generally kept in contact with 
me. They’d call me up if they wanted me to come 
down, if they had anything to do. That was the 
agreement between Mr. Close and myself. 

Q. Well, what happened on this occasion. You 
have said a [140] minute ago that you want back 
to the yard before January the 3rd. 

A. Well, I’d go back there occasionally to see 
what was doing. 

Q. You’d drop by? A. That is right. 

Q. And did you drop by about the 31d of Jan- 
uary to see what was doing? 

A. No, they called us up the 2nd, I think it 
was, and told us that they were typing up some 
boats down there and would hke to have us come 
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in on the 3rd and get ahold of all the men possible 
and bring them in on the 3rd. 

Q. And on the 3rd how many went to work, 
three ? 

A. I don’t remember just exactly, I think it 
was about three or four men is all that went to 
work on the 3rd; I think three men to be exact. 

Q. Three, including yourself? 

A. Yes, I believe it was three, including myself. 

Q. And did you contact these other two or had 
Mr. Close contacted them ? 

A. We got ahold of them, we called them up, 
called around and finally got ahold of them, one 
or two of the fellows we couldn’t get for a couple 
or three days, but we finally got ahold of them. 

Q. When you say ‘‘we,’’ do you mean yourself ? 

A. Mr. Close and myself. 

Q. Mr. Close and you? 

A. That is right, we kind of cooperated a little 
bit. [141] 

Q. When you went to work on the 3rd, did you 
see Mr. Graham around the premises ? 

A. Yes, I met Mr. Graham, I believe, either 
the 3rd or 4th, I think I met him in the office, 
I happened to go in the office, and they introduced 
Myr. Graham to me. 

Q. You knew then that you were working for an- 
other employer? 

A. I really didn’t know it at that time, no, sir, 
I can’t say that I did. 

Q. Mr. Close didn’t 
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A. No, they told me something was going to 
happen, but they didn’t come out and tell me what 
it was. 

Q. I sce. Now, when did—at what hour did the 
day shift terminate its work on January 25th? 

A. 7:30 or 7 o’clock, I think it was 7 o’clock. 


Q. 7 o'clock? A. Yes, 7 o’clock. 
Q. And did the machinists continue to work 
until 7 o’clock? © A. Qh, yes. 


Q. Did any one tell them not to return the next 
morning ? 

A. Yes, I told them not to come the next morn- 
ing, because Mr. Rogers told me that we were fin- 
ished, and then to verify that I went down and 
had a talk with him, or Mr. Close, oh, just as 
soon as I found him, that was along about 6 o’clock, 
after and hour after I talked with Rogers, and Mr. 
Close told me the same thing. 

Q. Well, isn’t it a fact that on that afternoon 
Mi. Smith came to the plant and had a meeting 
with the men? [142] 

A. Well, he told me after these two fellows had 
told me, these two fellows had told me first that 
we were through, and then Mr. Smith also told 
us afterwards when he came down there. 

Q. You say at the time Mr. Rogers said that 
you were through, did he say that you were dis- 
charged and fired? 

A. Well, he didn’t say we were fired, he said we 
were finished. I took it for granted that we didn’t 
have any job any more. 
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Q. Well, he said—I’ll ask to strike what the 
witness thought on the matter. 

Trial Examiner Myers: Motion denied. 

Q. (By Mr. Janigian): He did tell you that 
A, F. L. machinists were coming in? 

A. He said definitely they were in, they weren’t 
coming in, they were in, they were taking our 
places, that’s the exact words he said, ‘‘They’re 
taking your places.” 

Q. Mr. Rogers said that? 

A. “That is right. 

Q. Now, were you present at the time there was 
a meeting at the yard of the machinists on the aft- 
ernoon of the 25th, when Mr. Smith was there? 

A. Well, that was late in the afternoon, yes, 
T was there at that time. 

Q. You were there? A. Yes. 

Q. And what did Mr. Smith tell these men? 

A. Well, so far as I remember, he told us just 
about what I have told you, that 284, or the A. F. L. 
were coming in, [143] and they were out. 

Q. Did you protest to Mr. Rogers about the 
action that was being taken? 

A. Well, I didn’t have much protest coming. 

Q. Isn’t it a fact, Mr. Hostetler, that at that 
meeting of the machinists, at the plant with Mz. 
Smith present, it was decided to strike the job? 

A. Qh, definitely not. We were notified and told 
before Mr. Smith had anything to say about it, 
we were told by Mr. Rogers that we were out of a 
job, we had no job, and then Mr. Close told me 
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the same words, he verified Rogers, what Rogers 
had told me not over an hour before that, and then 
Smith told us after these two men had told us we 
were out of a job. 

Q. Now, were you present when Mr. Smith 
served an ultimatum on Mr. Grahain, that unless 
the A. F. L. machinists were out of the plant and 
the contract was signed with 1304, that there would 
be a picket line on the 26th? 

A. No, sir, I never heard anything like that. 


@. You never heard that? A. No, siz. 
Q. Now, you returned to the plant the next 
morning, didn’t you? A. That is right. 


@. At whose request? 
~ A. Mrz. Close and Mr. Rogers, and I had _ per- 
mission from Mr. Smith to go back. 

Q. Now, why did you have to get permission 
from M1. Smith [144] to go back to the plant? 

A. Well, I thought that I just wanted to keep 
my nose clean. I didn’t want to stick my neck 
out, because after all I figured I was doing some- 
thing a service and a good service by going down 
there and kind of straightening the boys out. I 
didn’t ask them to go down, they asked me to come 
down. I didn’t ask them to compensate me in any 
way. I just figured I was doing them a justice. 

Q. What did you ask Mr. Smith about going 
down to the plant? 

A. I asked him if it would be all right for me 
to go down and straighten the boys out, and he 
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agreed with me, so naturally that was the only 
thing for me to do. 

Q. You asked him for permission to go down, 
because you knew that as a member of 1304 you 
weren’t supposed to go down and work under those 
conditions ? 

A. They already told me I didn’t have a job 
down there. 

Q. Well, I’m asking you 

Trial Examiner Myers: Don’t argue with the 
witness, Mr. Janigian. 

The Witness: If somebody tells me I’m out of 
a job 

Trial Examiner Myers (Interposing): Never 
mind, Mr. Witness. 

Q. (By Mr. Janigian): Did you get this per- 
mission from Mr. Smith in writing or orally? 

A. No, I just asked him, and he told me it 
would be O. K. to go down. 

Q@. When you went down, did you ask Mz. Close 
whether you [145] could have vour job back? 

& No, I didn’t. 

Q. Did you at any time subsequently ask Myr. 
Close or Mr. Graham if you could have your 
job back? 

A. No, I never had a chance to talk with them 
at all. L talked with Mr. Close, but I didn’t think 
there was any use talking as long as conditions 
were as they were. 

Q. As a matter of fact, Mr. Hostetler, you 
wouldn’t have gone back to work and worked 
with A. I. L. machinists, would you? 
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Pweethat is Tight, 1 wouldn’t. 

Q@. And that is also true of the other members 
of 1304? 

A. I can’t speak for them, but I surely can 
speak for myself. 

Q. And isn’t it also a fact that you were in- 
structed by Mr. Smith that you were not to go back 
unless 1304, unless and until 1804 had a contract 
with the Graham Ship Repair Yard? 

A. I couldn’t very well go back unless we had 
a contract to go back in there. 

Mr. Sapiro: He asked you whether Mr. Smith 
told you that? 

The Witness: No, no, Mr. Smith never told me 
that. 

Q. (By Mr. Janigian): But you and the other 
men knew that you couldn’t go back until you did 
have a contract? 

Mr. Royster: I’ll object to that. 

Trial Examiner Myers: I’l! sustain the ob- 
jection. . 

Q. (By Mr. Janigian): Was there any discus- 
sion as to whether or not you were to go back 
unless 1304 had a contract? [146] 

Mr. Royster: I object unless he specifies the 
time, the place, and who was present. 

Trial Examiner Myers: Well, if the witness 
says no, that is the end of it. Overruled. What 
is the answer? 

The Witness: No, I never talked to anybody. 
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ealled as a witness by and on behalf of the Na- 
tional Labor Relations Board, being first duly 
sworh, was examined, and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, sir? 

The Witness: Potter, James E. 

Trial Examiner Myers: Wall you spell your last 
name for the record, please? 

The Witness: P-o-t-t-e-r. 

Trial Examiner Myers: Where do you live, Mr. 
Potter? 

The Witness: Live at Box 84, Moraga Valley. 

Trial Examiner Myers: You may be seated, 
sir. You may proceed, Mr. Royster. 

Q. (By Mr. Royster): What is your employ- 
ment, Mi Potter? A. Machinist. 

Q. And where are you employed? [147] 

A. Hurley Marine. 

Q. How long have you been employed by 
Hurley? 

A. Oh, about a month, I guess, three weeks or 
a month. 

Q. Did your employment there start some time 
in February ? Ay Pas: 

(). Were you ever employed by the Graham 
Ship Building or Ship Repair Company ? 

A. Yes. 

Q). When was your employment there? 

A. When did it start? 
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Q. Yes. A. Oh, about January 26th. 

Trial Examiner Myers: When? 

The Witness: June 26th. 

Trial Examiner Myers: What year? 

The Witness: 744. That is Judson. 

Q. (By Mr. Royster): Judson-Pacific War In- 
dustries ? 

A. Yes. 

Q. How long did your employment with Judson 
continue there? 

A. Well, it never stopped, it went right on until 
Mr. Graham took it over, and I was never unem- 
ployed. 

Q. Well, take now the last week in December, 
1944, did you perform any work for Judson-Pacific 
that week ? A. The last week m1 December 

Trial Examiner Myers: Why don’t you get the 


payroll records and show when these people were 
working there, and I guess Counsel will stipulate 
that the records are correct. 

Mr. Royster: I don’t have any payroll records 
for Judson. [148] 

The Witness: I don’t just remember. 

Q. (By Mr. Royster): Were you ever dis- 
charged by Judson? No: 

@. Were you laid off occasionally ? 

A. I believe we were laid off around—due to a 
lack of work, around Christmas. 

Q. Around Christmas time? A.  Vies: 

Q. Were you told when to report back to work? 

A. Yes, we were told—Mr. Hostetler informed 
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me there was more work in the vard and we could 
come back. I think we were out about ten days 
or so. 

Q. L[ see. Did you return to work then around 
the 3rd of January? A. Yes. 

Mr. Janigian: Well, I’m going to object to— 
excuse me, I’m going to object to the last ques- 
tion on the grounds it’s leading and suggestive. 

Trial Examiner Myers: I'll sustain the. objec- 
tion. When did you start to work in 1945? 

The Witness: You mean after the layoff? 

Trial Examiner Myers: The first day this year, 
when you started to work at this yard? 

The Witness: Let me see—— 

Mr. Royster: Mr. Examiner, Board’s Exhibit 
7, I believe it is, which went into evidence, shows 
the name of Potter. 

Trial Examiner Myers: Why did you ask the 
question then. Does it show when they started to 
work, or those are the days they were working? 

Mr. Royster: Shows he was on the payroll on 
the oth day of January. I was thinking it was the 
Siid. 

Trial Examiner Myers: Well, did he start on 
the 5th or the 2nd, 3rd, or 4th? 

Mr. Royster: Well, appavently the witness’ ree- 
ollection doesn’t extend to that. The Exhibit shows 
him to be working on the 3rd. 

Trial Examiner Myers: Go ahead. 

Q. (By Mr. Royster): Are you a member of 
any labor organization ? 
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i. No, that is, the C. I. O. 1304. 

Q. And how long have you been a member of 
Local 1304? 

A. Oh, probably seven months, six or seven 
months. 

Q. Were you a member in good standing of 
Local 1304 during the entire month of January, 
1945? A. Yes. 

Q. When did you leave your employment at 
Graham ? A. On the evening of the 25th. 

Q. Of what month? 

A. That was in January. 

Q. Of this year? A. Yes. 

@. Will you tell us the circumstances under 
which your employment ended ? 

A. Well, we came in, we were out on the ship 
and came in the office, that is in our tool room, and 
we were notified that the A. F. L. had come in to 
take possession of the yard. 

And about what time of day was this? [150] 
What is that? 

What time of day was this? 

We were notified, I believe, about 5 o’clock. 
Who notified you? A. My. Hostetler. 
Did you have any conversation with Mr. Rog- 
ers that evening ? 


1 OOPOoPO 


A. No, I never knew the gentleman. 

Q. Or Mr. Close? 

A. I knew Mx. Close. 

Q. Did you have any conversation with him that 
evening ? 
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A. Oh, just no more than to ask him what the 
score was, he said he didn’t know just what the 
seore was. 

Q. Did Mi. Hostetler—what was your testimony 
as to what Mr. Hostetler told you? 

A. He said that the A. F. L. was in, and he 
says, ‘‘I guess we are not, we are through.”’ 

Q. Did you work a full day on January 25th? 

A. Yes. 

Q. Did you report for work the next morning? 

A. No, we did not. 

@. Have you been back to Graham Ship since 
January 25th? 

A. Only to drop in occasionally, say hello to 
some 

® 1 didn’t hear. 

A. Only to drop in and say hello to Jimmy Close 
and a few others as I went by, that is all. 

Trial Examiner Myers: Were you paid off on 
the 25th ? 

The Witness: No. [151] 

Trial Examiner Myers: When were you paid 
off ? 

The Witness: Oh, I think it was—I believe it 
was a couple of weeks after that, about ten days, 


I guess. 

Trial Examimer Myers: Did you go to the plant 
for your money ? 

The Witness: Went down to the plant, yes. 

Q. (By Mx. Royster): Have you made any re- 
quest to be reinstated to your position at Grahaim’s ? 
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A. No, I never did. 

Q. Ill show you Board’s Exhibit 5(h) for iden- 
tification, and ask you if you can identify that card ? 

A. Yes. Do you want me to read this? 

Q. Well, just tell us what it is? 

A. Well, it’s a—keeping track of—they’ve got 
the dues down here when they were paid, and the 
month they were paid in. 

Q. Does that accurately represent the dues that 
you paid Loeal 1304? 

A. That represents the dues I’ve paid 1304, 
yes, sir. 

Mr. Royster: IT’ offer Board’s Exhibit 5(h) 
in evidence. 

Trial Examiner Myers: Any objection, Gentle- 
men ? 

Mr. Stimmel: No objection. 

Mr. Janigian: No objection. 

Trial Examiner Myers: ‘There being no objec- 
tion, the card is received in evidence, and I’ll ask 
the reporter to please mark it as Board’s Exhibit 
och). 

(Thereupon the document heretofore marked 
Board’s Exhibit 5(h) for identification was re- 
ceived in evidence.) [152] 
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BOARD’S EXHIBIT No. 5(h) 


No. 21928 

JAMES E. POTTER, 

Box 84 

Moraga, Calif. Mach. 

1944 1945 

Month Date Paid Card Issued Dues Date Paid Card Issued Dues 
Jan. 1/5/45 5496 $2.00 
Feb. 1/5/45 5496 2.00 
Mar. 1/5/45 «5496 2.00 
Apr. (Judson) 


May 

June 6/23/44 5022 «$12.50 
July 7/17/44 5098 I 
Aug. 7/17/44 5098 2.00 
Sept. 7/17/44 5093 2.00 
Oct. 10/23/44 5337 2.00 
Nov. 10/23/44 5337 2.00 
Dee. 10/23/44 5337 2.00 


ELGA 0. ASHCRAFT, 


called as a witness by and on behalf of the Na- 
tional Labor Relations Board, being first duly 
sworn, was examined, and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, sir? 

The Witness: Elea O. Ashcraft. 

Trial HKxaminer Myers: Will vou spell your 
entire name? 

The Witness: E-l-g-a O, A-s-h-e-r-a-f-t. 
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Trial Examiner Myers: Where do you live, Mr. 
Asheraft ? 

The Witness: 16771 Melody Way, San Leandro. 

Trial Examiner Myers: You may be seated, sir. 
You may proceed, Mr. Royster. 

Q. (By Mr. Royster): What is your employ- 
ment, Mr. Ashcraft? 
Machinist. 
And where are you employed? [153] 
Hurley Marine. 
How long have you been working there ? 
I went to work for them the 8th of Feb- 
ruary, *40. 

Q. Were you ever employed by Judson 

Trial Examiner Myers: 8th of what, February ? 

The Witness: Yes. 

Q. (By Mr. Royster): Were you ever employed 
by Judson-Pacific War Industries ? 

A. Yes. 

Q. When did you begin your employment there ? 

A. I believe it was June the 30th, 1944. : 

Q. Were you employed: there in December of 
last year? A. Yes, sir. 

Q. What was your classification when you 
worked for Judson? 

A. I had charge of the machine shop. 

Q. What was your payroll classification, do you 
recall ? 

A. Well, it was the repair scale, dollar thirty- 


oe 2 e 


four. 
Q. As a machinist? A. Yes, 
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Q. Now, in the last week of December, 1944, 
did you perform any work at Judson-Pacific’s 
Yard? A. The last week, no, sir. 

Q. Were you—how does it happen that you 
performed no work in that last week? 

A. Well, there wasn’t any work from about— 
I don’t remember the exact date, but it was just a 
few days before Christmas until I went back, the 
ord of January. 

Q. Well now, how did you come to go back to 
work on the 3rd [154] day of January? 

A. I happened to be in Oakland, and I dropped 
down to the vard on the 2nd, and they told me to 
report for work the 3rd. 

Q. Who told you? 

A. The yard superintendent. 

Q. Is that Mr. Close? 

A. That was Mr. Close’s assistant. 

Q. Mr. Rogers? 

A. Nick Carlson, I believe, is his name. 

(). Now, during your emplovment with Judson- 
Pacific War Industries, did vou have a_ clock 


number ? *A. Yes, sir. 

@. Did you have a badge? A. Wes, si; 

Q. Did your clock number change in any re- 
spect after January Ist, 1945? A. It did not. 


Q. Did your badge number change in any way? 

A. No, sit. 

Q. After January Ist, 1945? A. WNoysir 

Q. Have you ever worked for W. C. Graham, 
respondent in this case? A. Noweir 
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Q. Have you ever worked for Graham Ship 
Repair Company ? 

A. Well, from January the 3rd until the night 
of January the 25th. [155] 

Q. When you went to work on January the 3rd, 
did any one say anything to you with respect to a 
change in management or ownership? 

A. I didn’t know it for about three days. 

Q. Ave you a member of any labor organization? 

A. CC. I. 0. Local 1304. 

@. And how long have you been such a mem- 
ber? 

A. I don’t recall just the exact date that I 
went into it, but 

@. Were you a member of Local 1304 on Janu- 


arv 1, 1945? A. Yes, sir. 
Q. Were you a member in good standing on Jan- 
uary 25, 1945? A. Yes, sir. 


Trial Examiner Myers: Were you a member 
in good standing throughout the month of Janu- 
ary, 1945? 

The Witness: Yes, sir. 

Q. (Mr. Royster) Did you work the day of 
January 25, 1945? A. Yes, until 7 o’clock. 

Q. And will you tell us what happened in the 
afternoon of that day? 

A. Well, Mr. Hostetler came down abont, oh, 
I imagine it was some place between five and six, 
and said that he had just been told that we was out 
of a job, that the A. F. L. was coming in at seven 
o’clock, so that is about all that was said. 
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Q. Did you talk to Mr. Close that evening? 

A. I never, no, sir. [156] 

Q. Did you—were you present when Mr. Close 
was in conversation with any one with respect to 
the A. F. L. coming in? ‘A. No, sir. 

Q. Did you hear any conversation in which Mr. 
Rogers was engaged with respect to that? 

A. No, sir. 

Q. Did you report for work on the morning of 
January 26th? A. GNom@sir. 

Q. Have you been back to the Graham Ship Re- 
pair Company to seek reinstatement? 

mae NO. SIT: 

Q. To your job? A. No, sir. 

Mr. Royster: That is all. 

Mr. Stimmel: No questions. 

Trial Examiner Myers: Any questions, Mr. 
Janigian ? 

Cross Examination 

Q. (By Mr. Janigian) Did any one tell you, 
Mr. Asheraft, on January 25th that you were not 
to return to work the next morning, any one con- 
nected with the Graham Ship Repair Company? 

A. Well, just Mr. Hostetler, he was out too. 

Q. But Mr. Hostetler was one of the machin- 
ists. Aves Dhat is eh 

Q. Did Mx. Close or 

A. TJ never talked to Mr. Close. 

Q. Or Mr. Rogers, any—did any of the bosses 
tell vou [157] not to come hack to work the next 
day ? A. Well, Mr. Hostetler was my boss. 
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Q. What was his position? 
A. He was acting foreman. 


@. Was he an acting foreman at that time, or 
just a leaderman? A. Foreman. 

Q. Foreman? A. Yes. 

Q. And did he tell you not to come back the next 
day? A. Yes. 

Q. By the way, were you present at a meeting 
that was called by Mr. Smith of the union at the 
plant of the Graham Ship Repair Company that 
afternoon, on January 25th? 

A. I was. 


Q. What was said at that meting, do you know? 

A. Well, just said that the A. IF. L. was com- 
ing in at 7 o’clock, and looked like we was through. 

Q. Well, the A. F. L. men, who were coming 
in at 7 o’clock, were coming in to take over the night 
shift, isn’t that right? 

A. Well, probably take it all over. 

Q. Well, just answer the question. They were 
going over to take the night shift; that is right, 
isn’t it? 

Mr. Sapiro: I object to that as ‘calling for a 
conclusion of the witness. If there is any conver- 
sation, Mr. Examiner, that is something. 

Trial Examiner Myers: Overruled. Read the 
question to the witness. [158] 

(The question referred to was read by the 
reporter. ) 

The Witness: That is not the way it was put 
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to me. They was going to take over, we was out 
of a job. 

Q. (By Mr. Janigian) Who said that? 

A. Well, that is what Mr. Hostetler said that 
Mr. Rogers said. 

Q. Well, what did Mr. Smith say about this at 
that meeting? 

Mr. Royster: I think I’ll object to that. I don’t 
believe that is pertinent here. 

Trial Examiner Myers: Overruled. 

Mr. Royster: Mr. Smith is a representative of 
these employees as business agent, and whatever ad- 
vices may pass between them doesn't seem to me 
is the subject of inquiry here. 

Trial Examiner Myers: Overruled. 

The Witness: As near as I remember, he just 
said that we was out, that we never reported in 
the 26th. 

Q. (By My. Janigian): How long did this meet- 
ing take? 

A. Qh, I imagine we talked for twenty minutes 
to a half hour. 

Q. And what part of that time was taken up 
by Mr. Smith? 

A. Oh, I’d say five or ten minutes. 

Q. And in that five or ten minutes he made just 
that one statement, Mr. Ashcraft? 

A. Well, that is all I remember of it. There 
was quite a bit of confusion there. We didn’t know 
which leg we was standing on. 
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@ Wid he say anything about putting a picket 
line out there the next day? [159] Amer NO, S10”. 

Q. You’re sure about that? A, Positive. 

Q. Did he say anvthing about as to whether 
or not vou should work with A. F. L. machinists? 

A. I don’t recall just exactly what was said 
in regards to that. 

@. You have no recollection? A. No. 

Q. Was the question of getting a contract with 
Graham Ship Repair Company taken up at that 
meeting ? 

A. Well, I don’t remember that either. 


Q@. You have no recollection? A. No. 
Q. The only thing vou remember was that you 
were told you were out? A, Wiageis reli. 


Q. What work are you doing now? 
A. Machinist. 

Q. At Hurley? 

A. Hurley Marine, ves, sir. 


Q@. Hurley Marine? IN WOR SUP. 
Q. Getting the same pay that you were getting 
at Graham? A. Yes, sir. 


Q. Are vou a journeyman machinist ? 

A. Well, I’ve been at it sixteen years. 

Q. Well, I asked vou if you were a journey- 
man machinist, [160] classified as such? 

A. Yes. 

Q. And vou're still classified as a journeyman? 

A. Yes. 

Mr. Royster: We are, sir. I have a stipulation 
to propose, Mr. Examiner. It’s hereby stipulated 
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among the parties in this proceeding, that Frank 
Shaffer, Gus B. Berness, Thomas F, Wright, Ben- 
jamin F. Clark, Jim H. Clark, William (Bill) 
Searing, C. B. Lewis, and Albert B. Sequeira were 
members in good standing of East Bay Union of 
[161] Machinists Local 1304 C. I. O. during the 
month of January, 1945, and that all production 
employees employed by Graham Ship Repair Com- 
pany at its Oakland plant in classifications other 
than machinists, machinist helpers, machinist ap- 
prentices, and machinist trainees from January 2 
to January 25, 1945, were cleared through and 
were members of the respective A. F. L. unions 
affliated with the Bay Cities Metal Trades Council. 

Trial Examiner Myers: Do you so stipulate, 
Mr. Royster? 

Mr. Royster: I so stipulate. 

Trial Examiner Myers: My. Stimmel? 

Mr. Stimmel: We so stipulate. 

Mr. Janigian: I’ll so stipulate with just two 
corrections on my own, production and maintenance 
employees and to and including January 2nd—I 
mean January 2nd. 

Trial Examiner Myers: Off the record. 

(Discussion off the record) 


Trial Examiner Mvers: On the record now. 
What about the stipulation? 

Mr. Royster: It developed during an off the 
record conference, Mr. Examiner, that it would 
be desirable to augment this stipulation, and it 
will require the company to furnish certain further 
information. The Board is in the position of being 
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able to rest at this point with the understanding 
that a further stipulation may be placed in the rec- 
ord tomorrow. 

Trial Examiner Myers: Very well. Are you 
ready to proceed with your case, Mr. Stimmel ? 

Mr. Stimmel: Yes. [162] 

Mr. Janigian: Exeuse me, I don’t lke to cut 
your examination short, but I’m willing to stipu- 
late that the machinist requires considerable skill 
and training, and [163] that the trade of a machin- 
ist is a skilled trade. Does that help? 

Mr. Royster: Yes. 

Mr. Sapiro: Are you willing to stipulate that 
the machinists are an appropriate bargaining unit, 
separate and apart from the whole plant? 

Mr. Janigian: You mean in this case? 

Trial Examiner Myers: He means could they 
be considered an appropriate unit. 

Mr. Janigian: Under certain circumstances they 
eould be, I presume, but we’re denving that in this 
ease the machinists are appropriate, we say that 
the over all unit, the collection of crafts constitutes 
the appropriate unit. 

Mr. Royster: May I propose this stipulation 
then, Mr. Janigian: That the machinist employees 
of the respondent here are—during the month of 
January, 1945, were skilled machinists and pos- 
sessed the attributes of emplovment usually asso- 
ciated with the designation of machinist? 

Mr. Janigian: Yes, I’ll so stipulate. 

Trial Examiner Myers: Do vou so stipulate, Mr. 
Royster? 
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Mr. Royster: I so stipulate. 

Trial Examiner Myers: Do you so stipulate, Mr. 
Stimmel ? 

Me Stimmel: Yes. 

Q. (By Mr. Royster) Now, Mr. Hostetler, were 
machinists working under your direction trans- 
ferred to other work in the ship repair yard from 
time to time? [164] 

A. I don’t quite understand. 

@. Were machinists required or requested to 
do anything but machinists’ work? 

A. Absolutely nothing but machinists’ work. 

Q. Were other tradesmen called in on occasion 
to help do machinists’ work? A, Noy si 

Mr. Royster: That is all. [165] 


WARREN C. GRAHAM 


a witness recalled by and on behalf of the Repon- 
dent, having been previously sworn, was examined, 
aud testified further as follows: 


Direct Examination 
Trial Kxaminer Myers: You may be seated, Mr. 
Graham. 
Q. (By Myr. Stimmel) Myr. Graham, did vou 
at any time sign a contract with the C. I. O. Union? 
ee» No, sim 
Q. Did you at any time see a contract signed 
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by the C. I. O. Union and the Graham Ship Re- 
pair Company? A. No. 

Q. By an agent of your company ? A. No. 

Q. I believe you testified earler in the case that 
you saw some agreement in Mr. Janigian’s office ; 
do you recall that agreement? A. That was— 

Q. I show vou this paper which is purported 
to be the agreement referred to. 

A. Yes, I saw this two days ago. 

Q. Would you read that to the Court please? 

Mr. Sapiro: Let us see it, will you please, before 
you have him read it? 

Mr. Stimmel: Oh, pardon me. 

Mr. Sapiro: We object to that reading into the 
record, [166] If he wanted to introduce the docu- 
ment, it should be introduced. 

Trial Examiner Myers: Why don’t you offer it 
in evidence and substitute a copy? 

Mr. Stimmel: I offer it in evidence. 

Trial Examiner Myers: Any objection? 

Mr. Sapiro: I object to it on the ground that 
it refers to an attached agreement, it’s an Incom- 
plete document. 

Trial Examiner Mvers: That is what the wit- 
ness saw in Mr. Janigian’s office, and that is all 
he was asked to testify to. The objection is over- 
ruled. And I’ll receive the paper in evidence and 
ask the reporter to please mark it as Respondent’s 
Exhibit 1. 

(Thereupon the document above referred to 
was received in evidence, and marked Respon- 
dent’s Exhibit 1) 
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RESPONDENT’S EXHIBIT No. 1 


Bay Cities Metal Trades Council 
Main Office 
Labor Temple, 2940-16th Street 
Telephone UNderhill 3055 and MArket 1225 
San Francisco 3, California 


ACCEPTANCE OF AGREEMENT 


It Is Mutually Agreed To, by and between the 
Employer signatory hereto, engaged in Ship Repair 
work in the San Francisco Bay Area and the Bay 
Cities Metal Trade Council of the American Fed- 
eration of Labor and its affiliated unions, that the 
Bay Cities Metal Trades Council Ship Repair 
Agreement attached hereto, shall remain in force 
and effect in accordance with the terms contained 
herein. 

Dated this 2nd day of January, 1945. 


GRAHAM SHIP REPAIR 
COMPANY 
By /s/ RAYMOND LEHANEY 


BAY CITIES METAL TRADES 
COUNCIL 
By /s/ A. T. WYNN 
Secretary 


By /s/ THOMAS A. ROTELL 
Asst. See. 
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Mr. Sapiro: May I make the further objection 
on that the time in question, the purported date 
thereof, there was not a single machinist employed 
in the plant, or in fact there weren’t any emploved. 

Trial Examiner Myers: I’m not passing upon 
the validity of the contract. The witness is asked 
if this is the paper that he saw in My. Janigian’s 
office two days ago. 

Q. (By Mr. Stimmel) Mz. Graham, did you at 
any time see the instrument to which this document 
refers? A. No, sir. 

Trial Examiner Myers: Whose signature is that 
under [167] Graham Ship Repair Company? 

The Witness: Raymond Lehaney. 

Q. (Mr. Stimmel) Mr. Graham, did vou at anv 
time authorize My. Lehaney to sign that document, 
or sign a similar document? 

A. Yes, I authorized him to sign an agreement 
with the Bay City Metal Trades Council, and also 
authorized Mr. Close to sign one with Mr.—with 
1304. 

Q. Mr. Graham, did Mr. Lehaney at any time 
tell vou that that contract was signed as of the 
date which the instrument bears? 

Mr. Sapiro: Object to it as hearsay? 

Trial Examiner Myers: Overruled. 

The Witness: No, he did not. 

Q. (Mr. Stimmel) At this conference with Mr. 
Johnson, Mr. Lehaney, Mr. Smith, and others, on 
January the 12th 

A. (Interposing) 16th or 17th. 
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Q. 16th, did Mr. Smith ever show to you or 
display to you a contract with the C. I. O. Union, 
which he asked you to sign? : 

A. I did not see one then. 

Q. Did he offer one to you? 

A. Not to my knowledge. 

Q. Up to that date and time you knew of the 
existence of no contract with the C. I. O. Union? 

A. No, sir. 

Q. Did you at any time on January the 25th, 
1945, or at any time thereafter notify any of your 
employees that their [168] employment terminated ? 

A. Personally, no, sir. 

Q. Did you instruct Mr. Lehaney or Myr.—or 
your shop superintendent, hull superintendent, to 
advise any employees that their employment was 
terminated because of any union affiliations? 

A.- No, that matter was handled entirely by 
Lehaney. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Any questions, Myr. 
Janigian ? 

Cross Examination 

Q. (By My. Janigian) How many production 
and maintenance employees did you work on Jann- 
ary 2nd, My. Graham 2 

A. Eighteen, IT think, nineteen or eighteen, I 
don’t know which figure is correct. 

@. Could you ascertain those correct figures? 

A. Yes. 


@. And will you also ascertain the number, the 
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total number of production maintenance employees 
ineluding machinists who were working on the 13th, 
14 and 15th of January? 


A. 138th, 14th and 15th? 

Q. Of January. 

A. What other date? 

Q. January 13th, 14th and* 15th. 

A. Those are the only three dates? 

A. Yes. A. And the 2nd? 

Q. And the 2nd, yes. A. Yes. [169] 

Q. Now, you can have that information in the 
morning, Mr. Graham? Ae Yes. 


Q. By the way, was there a manpower ceiling 
established for your plant at the time vou com- 
menced operation ? A. There was. 

Q. That man power ceiling was what? 

A. 250 men, a temporary ceiling of 250. 

Mr. Janigian: That is all. 

Trial Examiner Myers: Any questions, Mr. Roy- 
ster? 


Cross Examination 


Q. (By Mx. Royster) I want to ask a ques- 
tion or two about this Respondent’s Exhibit 1. Did 
you witness any of the signatures affixed to this, Mr. 
Graham ? A. Did I witness them? 

Q. Did you see any of the signatures made on 
here? AS UN Ope siia 

Q. Do you know what date the signatures were 
affixed to this? A. No, sir, I do not. 

Q. Do you recall correctly that vour testimony 
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is that you have not seen the agreement to which 
this document refers? A. That is correct. 
Trial Examiner Myers: And you say you only 
saw this Respondent’s Exhibit 1 a few days ago? 
The Witness: Day before yesterday. 
Trial Examiner Myers: For the first time? 
The Witness: Yes. [170] 
Trial Examiner Myers: That was for the first 
time? 


The Witness: That is correct. 


Cross Examination 


Q. (By Mr. Sapiro) Now, at this conference 
that you were asked about by your Counsel, did 
Mr. Lehaney tell anybody there, or tell Mr. Smith, 
that he had signed a contract with the A. F. L. 
covering machinists prior to that time? 

A. Yes, Lehaney stated that he had signed a con- 
tract with the A. F. L., and that we were endeavor- 
ing to pursuade the A. F. L. to permit the C. I. O. 
machinists to work in the yard. 

Q. And was any contract exhibited at that time? 

A «No, sir. 

Q. Well, did you make any inquiry as to the 
contract at that time? A. Nowsite 

Q. Did you ever ask Lehaney, either prior to 
that time or prior to January the 25th, about the 
terms of the contract ? A. No, sae aiiior 

Q. Well, weren’t you interested in it? 

A. I wanted it presented to me, but after that 
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Lehaney had left, and I didn’t get an opportunity 
to so ask him. 

Trial Examiner Myers: Left where? 

The Witness: Left our employ. [171] 

Trial Examiner Myers: When was that? 

The Witness: At the beginning of February. 

Trial Examiner Myers: This year? 

The Witness: Yes, sir. 

Q. (By Mr. Sapiro) Now, on January 25th 
and 26th did you have any conversation with Le- 
haney about the hiring of A. F. L. machinists? 

AN NGGRE 

Q. Did he tell you that he had signed a contract 
for A. F. L. machinists? 

A. Yes, he had, said he had, and that—he didn’t 
mention machinists specifically, but he stated that 
the A. F. L. wanted all of the employees in the 
yard to be affiliated with the Bay Cities Metal 
Trades Council. 

Q. And 

A. (Interposing) And stated that he had an 
agreement with them not to disturb the yard until 


after we had finished this important work which we 
were doing, which occurred around the 25th or 26th 
of the month. | 

Q. Well, did vou ask him why the A. F. L. 
machinists were coming in that day? 

A. He had said that they insisted on a complete 
closed shop agreement and would permit no yard 
to operate in the bay area unless it was such an 
agreement. 
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Q. Well, did you discuss with him the reason 
why C. I. O. machinists had been working there 
since January the 2nd? 

~A. Yes, he understood that. 

Q. Pardon me, what did he say and what did 
you say about that? [172] 

A. We both discussed the working of the C.LO. 
machinists, stating that they were the same type of 
eraft that were working in the other principal 
yards, and unless we had those C.LO. machinists, 
why it would seriously affect our business, because 
we couldn’t send our ships to other yards or into 
dry dock, which we do not have any, because the 
other C.1.0. machinists in the other dry docks 
wouldn’t work our ships. 

Q. When was that discussion, on what day? 

A. Ob, we discussed that around the time of 
this—that discussion started around the 10th, some- 
wheres around the 10th of January, continued on 
through until the latter part of February. 

Q. Was there any discussion of that at the meet- 
ing on January the 17th? 

A. Yes, we were endeavoring 10—— 

Q. Well, tell us what 
said? 


T want to know what vou 


A. Mr. Lehaney and Mv. Sinith were going at 
‘ach other fairly hot, and we told Mr. Smith that 
we were endeavoring to get permission of the 
A.F.L. to permit C.1.0. machinists to work in the 
yard. Mr. Smith stated, and we asked him for any 
help or assistance that he might have or know of 
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which would further that argument, Mr. Smith 
stated that he had a ruling of the Court which would 
further the argument, and to present our case to the 
A.F.L., and My. Lehaney asked him to produce it. 
He said he would. That was—this meeting was in 
the morning, and I think the time that Mr. Smith 
said he would produce it was around 11 o’clock. 
I insisted that Lehaney get it as soon as he could, 
to go up to the headquarters of the Bay City Metal 
Trades Council. I talked to Mr. Lehaney and later 
called him on the phone and asked him had he—did 
he have this document, and he said no. he had ¢alled 
Mr. Smith and Mr. Smith had said that he was 
typing it. Then I called him again and asked him 
if he got the agreement, and Mr. Lehaney said no. 
Mx. Smith had then told him he had to get it from 
his lawyer, and then about in the afternoon at 1 or 2 
o’clock, why Mr. Lehaney went up to the Bay City 
Metal ‘Trades without it. 

Q. Well, that discussion was concerning a case 
known as the Pacific Box Company ¢ase, was it not ? 

A. We did not mention anv names there. 

Q. Did Mr. Smith say that under the authorities, 
as he understood them, that the centract carried 
over, wasn’t that the subject of the conversation ? 

A. No, he didn’t state specifically what it was, 
but thev stated that this would be evidence for us 
to present to the Bay City Metal Trades Council, 
to get them to permit the C.1.0. machinists to work 
in the yard. 

Q. Well, vou were not willing, or didn’t you so 
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state at that time that you couldn’t sign a contract, 
beeause Lehaney had already signed one with the 
A.F.L.? 

A. No. I heard Lehaney tell the Bay City Metal 
Trades Council that. we had signed a contract with 
the C.I.O. 

Q. When did Lehanev sav that to— 

A. (Interposing): Around the 18th. And he 
insisted that [174] Jim Close get in touch with Mr. 
Snuth and have him sign the contract, so he could 
produce it, and [ think—and then at that time re- 
quested Jim to date it before the 15th, and we could 
not or did not produce a contract on the 15th, so 
Lehaney told them that he didn’t have the contract. 

Trial Examiner Myers: ‘Told who? 

The Witness: Told Bay City Metal Trades 
Council. 

Trial Examiner Myers: That you did not 
have 

The Witness: That we did not have a C.1.0. con- 
iraet, then thev insisted that the entire yard be 
ALL. 

Trial Examiner Myers: What did vou do then? 

The Witness: We continued a series of negotia- 
tions with the Bay Citv Metal I'vades Council, sev- 
eral meetings, whieh we endeavored to have the Bay 
City Metal Tvades Council permit us to use the 
©.!.0. machinists, but after several meetings they 
decided that they wouldn’t permit us to do so. 

Trial Examiner Myers: When did they notify 
you then? 
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The Witness: Around the beginning of Feb- 
ruary. 

Trial Examiner Myers: Of this year? 

The Witness: Yes. 

Trial Examiner Myers: After the 25th? 

The Witness: That is right. 

Trial Examiner Myers: What did you do then? 

The Witness: I consulted——- 

Trial Examiner Myers: J] mean regarding the 
CaO. ? 

The Witness: Then I told Mr. Smith that I had 
decided that the appropriate action to take was 
through the [175] legal authorities of the govern- 
ment, and that would be my answer. 

Trial Examiner Myers: And about when was 
that, that you told that to Smith? 

The Witness: It was somewheres around the be- 
ginning of February. 

Q. (By Mr. Sapiro): At that conversation that 
you now refer to, Mr. Smith demanded or requested, 
put it that way, that the C.I.O. machinists be re- 
instated and put back to work? 

A. At that time, yes; he didn't demand, he re- 
quested, he stated that he could not only furnish ns 
with C.1.O. machinists, but if need be the remaining 
of the crafts; in other words, he was endeavoring 
to make up our minds together as to our final action. 

Q. And at that time you hadn’t seen the so-called 
contract ? 

A. That is right, I hadn’t scen any contraets. 
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Q. Now, was there more than one contract signed 
with the A.F.L. that you know of? 

A. No, sir, the only contract that I have heard 
about is this one, which I saw. 

Q. The document, Respondent’s Exhibit No. 1, 
which you just pointed at, is that the only docu- 
ment that was shown to vou m Mr, Janigian’s office ? 

A. That is the only labor agreement I’ve seen. 

Q. Neither you nor your counsel have in vour 
possession any other contract or contracts ? 

A. None whatever. 

Q. Now, on the meeting of the 17th, as,you say 
Mr. Lehaney [176] state to Mr. Smith that he had 
signed a contract; that was the first vou had ever 
heard of it? 

A. That was the first 1 had ever heard of it. 

Q. So that you knew on that date that you were 
obligated to the A.F.L. without knowing the terms 
of the contract? A. Yes. [ did then, ves. 

Q. That was the first time vou ever heard of it? 

A. That is right. 

Q. And wouid you have signed a contract with 
Mr. Smith that day after what Lehaney had told 
you? A. At that particular date? 

Q. Right then and there. 

A. That T don’t know. 

Mr. Sapiro: TL think that is all. 

Trial Exammer Myers: Any redirect, Mr. 
Stimme!] ? 

Mr. Strniel: No questions. 

Trial Examiner Myers: Myr. Janigian, any ques- 
tions? 
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Recross Examination 


Q. (By Mr. Janigian): Mr. Graham, after you 
gave Mr. Lehany authority on January 2nd to enter 
into an agreement with the Bay Cities Metal ‘Trades 
Council, you didn’t revoke that authority, did you? 

A. No, sir. 

Mr. Janigian: That is all. 

Mr. Royster: ‘That is ail. 

Trial Examiner Myers: You're excused, sir. 
Thank you. 


Recross Examination 


Q. (By Mr. Sapiro): Pardon me, just one 
question. On January the 17th, if that be the date 
of the conversation [177 | Semevcs: 

Q. Did you know that at that time all of the 
men who were employed as machinists or machin- 


ists’ helpers or machinist mechanics were members 
of the C.1.0.? A. Yes, sir. 

Q. Did you know that on that date there were 
no members of the A.F.L. Machinists Union, what- 
ever the number may be, employed by your com- 
pany ? ance 

Trial Examiner Myers: Did vou know that to 
be a fact from January 2nd to January 25th, 1945? 

The Witness: It was around perhaps the 4th or 
5th that I discovered the thing that they were, but 
T did not from then on until this 25th. 

Mr. Sapiro: That is all. 
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Recross Examination 

Q. (By Mr. Janigian): Now, My. Graham, how 
do you know that these men, from you employed as 
machinists at your yard, from January 4th or 5th 
until the 17th, were members of the C.1.0. Machin- 
ists Union? 

A. I know we got them from there. 

Q. You know you got them? A. Yes. 

Q. How do you know that? 

‘A. Because they’re on our personnel man’s card, 
above his desk was Machinist C.I.O. Templebar 
3700, or whatever the number is there. 

Q. And that is the only [178] 

A. That is the only place we called for ma- 
chinists. 


Q. And you base your answer then on that state- 
ment, on that information that von had, that they 
were calling the C.1.0. Local for machinists? 

A. That is correct. They were clearing through 
that local. 

Q. And all of the rest of the cards were cleared 
through the respective A.F.L. locals? 


A. A.F.L. 
Q. Members of the A.F.L. Metal Trades Council, 
is iat tight? A. That is correct. 


Mr. Jamgian: J think that is all. 
Reeross Examination 
Q. (By Mr. Sapiro): I think this morning you 
testified, overheard telephone conversations calling 
that number asking for machinists? 


W.C.and Agnes Graham 251 


(Testimony of Warren C. Graham.) 

mee hat is correct. 

©» Out of your office? A. That is right. 

Q. Or the personnel office ? 

ee iat is meh. 

Trial Examiner Myers: Any other questions, 
gentlemen? You’re excused, sir. Thank you very 
much. 

(Witness excused.) [179] 


THOMAS A. ROTELL, 


ealled as a witness by and on behalf of the Re- 
spondent, being first duly sworn, was examined, a 
testified as follows: 


Direct Examination 


Trial Examiner Mvers: What is your name, sir? 

The Witness: Thomas A. Rotell. 

Trial Examiner Myers: Will you please spell 
your last name? 

The Witness: R-o-t-e-l-]. 

Trial Examiner Myers: Where do von live, Mr. 
Rotell? 

The Witness: 36 Santa Rosa, Sausalito. 

Trial Examiner Myers: You may be seated sir. 
You may proceed, Mr. Stimmel. 

Q. (By Mr. Stimmel): My. Rotell, T show vou 
this document which has been identified as Respond- 
ent’s Exhibit No. 1. Have vou seen that document 
before ? A. Lhave. . 
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Q. 1 point out to you at this time this signature 
here; is that your signature ? A. Thetis: 

Q. You remember signing it? 

A. Very well, sir. 

Q. Could you state to the Court, please, the date 
on which that document was actually signed? 

A. January the 2nd, 1945. 

Q. You're sure of that? 

A. ‘That is positive. 

Mr. Stimmel: That is all. [185] 


THOMAS A. RO'TELL. 


a witness recalled by and on behalf of the Respond- 
ent, having been previously sworn, was examined 
and testified further as follows: 


Direet Examination 


Q. (By Mr. Stimmel): My. Rotell, were vou 
present when Mr. Wynn signed this document ? 

& I avas. 

Q. Aud what date was that decument signed by 
lim? A. January the 2nd, 1945. 

Q. Youwre sure that it was not signed on the 
12th? 

A. I am positive that was signed on the 2nd of 
January, 

Trial Examiner Myers: When did Mr. Lehaney 
sign it, do you know? 

The Witness: 1 would say around 11 aan. 
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Trial Examiner Myers: Did he sign it the same 
day vou signed it? 

The Witness: The same day, yes, sir, in the 
offices of the company. 

Mr. Stimmel: That is all. 


Cross Examination 


Q. (By Mr. Royster): Just a moment, I want 
to ask one question. When you saw Mr. Wynn affix 
his signature to that document, who was present 
other than Mr. Wynn and yourself? 

A. Girls in the office. 

Q. Was Mr. Lehaney present? 

fixe YeS, Sit 

Q. And was Mr. Wynn present when you signed ? 
A 


Yes, sir. 
Q. And was Mr. Lehaney present when you 
signed ? A. Yes, sir. 


Q. And were both you and Mr. Wynn present 
when Mr. Lehaney signed ? 

A. Yes, sir. I want to stipulate, for the record, 
if Lmay that 

Mr. Sapiro: I object to any—— 

Trial Examiner Myers: TL’ll sustain the objec- 
tion. 

Q. (By Mr. Royster): Was Mr. Graham there 
that day? A. No, six. 

Q. This was on the 2nd day of January? 

A. Right. 

Q. Had be been there at vour office on that day? 

A. Not that day, no, sir. 
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Q. On what day, if ever, was Mr. Grahomemag 
vour office ? 

A. My recollection was January the 4th. 

Q. Did you have a conversation with Mr. 
Graham on that occasion ? 

A. In the morning, ves, sir. 

Q. Do you recall what that conversation was? 

A. Pretty well. 

Q. Will you tell us what the conversation was? 

A. Mr. Graham and Mr. Lehaney came to the 
offices of the Council to discuss the condition of the 
agreement. They arrived at the office approximately 
9 o’clock in the morning. A meeting was called that 
morning, representatives of the various unions 
affilhated with the Council in the [185] Oakland 
area in to a special session to discuss this agree- 
ment. Mr. Lehaney and Mr. Graham waited in the 
offices of the Council in Room 305, pending the com- 
pletion of the meeting, at the termination of which 
Mr. Graham and Mr. Lehaney were called into the 
meeting of a sub-committee that was appointed 
through the general committee. 

Q. Were you on that sub-conmittee ? 

A. T was. 

Q. And who else was 
mittee? 


comprised that ecom- 


A. Pon Cameron, representative of the Inter- 
national Brotherhood of Carpenters; Mike Stafford, 
Pacific Coast District Exccutive Seeretary; Tom 
Marr, representing the International Brotherhood 
of Painters; Al King, representing the Interna- 
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tional Brotherhood of Painters: Mr. Tyuax, repre- 
senting the International Association of Machinists ; 
Wiliam McConnell, representing the International 
Brotherhood of Boiler Makers. 

And ether union representatives ? 

And other union representatives. 

And this was on the 4th of January, 1945? 
Bees, csi, 

What information, if any, was given to Mr. 


LOOP OPO 


Gr isin at that time that you er ad? 

A. All the terms and the conditions of the agree- 
ment were ciseussed. 

Trial Examiner Myers: What agreement? 

The Witness: The Pacific Coast Mastership Re- 
pair agreement, effective in the San Francisco Bay 
area, Also the question was discussed of supplying 
manpower. [186] 

Q@. (By Mr. Royster): Did vou or any one else 
at that meeting inform Mr. Graham that a contract 
had been signed between his company and the Bay 
City Metal Trades? 

A. It was generally understood that it was, be- 
cause we had it, Mr. Lehaney had a copy and we had 
a copy. 

Q. Did Mr. Graham have a cony that you saw? 

A. I don’t know whether My. Graham had a 
copy or not, his representative did. 

Q. Did you specifically talk with Mr. Graham 
about this agreement, which you say was signed on 
the 2nd day of January? 

A. On January the 4th | did. 
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Trial Examiner Myers: Was the master agree- 
ment submitted to Mr. Graham or Mr. Lehaney? 

A. <A copy was attached to the stipulation, which 
is contained in the folder, which Mr. Lehaney had 
a copy of with the copy of the agreement attached 
thereto. 

@. And did he sign the master agreement? 

AW At alater date. 

Q. What date was that? 

A. I would say the master agreement was signed 
about two weeks later. The agreements were in the 
printers being printed, and in the absence of the 
printed form of the agreement, we just signed that 
stipulation pending the receipt and arrival of the 
agreements. 

Q. Where is the agreement that Mr. Lehaney 
signed two weeks after the—— 

A. We have a copy of it here, sir. [187] 

Q. The one with his signature on it? 

BR. Maes, sir. 

Q. And vou say that was sigued about two weeks 
after? A. About two weeks after. 

Q. At the time that Mr. Lehaney signed Re- 
spondent’s Exhibit 1, did he ask for any evidence 
that the Council represented the majority of the 
employees at My. Graham’s plant ¢ 

A. The discussions bore that out that we did. 
One of the terms of the agreement is that the em- 
ployment of employees are threugh the respective 


unions affiliated with the American Federation of 
Labor. 
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Q. I mean, at the time that he signed the agree- 
ment was any—did he ask for any evidence that the 
Council represented the majority of the employees 
at the plant? 

A. At the time of signing the agreement it was 
stipulated there were no employees, that they were 
seeking to hire employees. 

Q. That is Respondent’s Exhibit 1? 

A. Yes, siv. 

Q. And was any evidence shown to Mr. Lelaney 
or Mr. Graham or anybody on hehalf of the Re- 
spondent, that the Council represented the majority 
of the employees at the plant? 

A. Yes, sir 

Q. When they signed the master agreement? 


A. ‘There was no evidence shown that we repre- 
sented anv employee in the plant. We showed them 
that we represented [188] the crafts that would be 
necessary to be engaged to man big yard. 

Trial Examiner Myers: Any other questions? 

Myr. Royster: Yes. 


Cross Examination 

Q. (Mr. Royster): Did Ma. Graham make anv 
statement in vour presence with respect to authoriz- 
ing Mr. Lehaney to sign an agreement? 

A. Yes, sir. 

@. And was this—when did be make this state- 
ment? 

A. January the 4th. YT asked the question point 
blank if he had the authority to represent the firm, 
and the answer was in the affirmative. 
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Trial Examiner Myers: You mean Lehaney? 

The Witness: Yes, sir. 

i (ip Wir. Royster): Did Mr.—did not Mr. 
Graham say at that time that Ma. Lehaney was then 
and there being authorized to sign an agreement? 

m Yesysi. 

Q. When Mr. Lehanev signed this agreement, as 
vou testify, on the 2nd day of January, had you 
been advised by Mr. Graham that Lehaney had 
authority to sign such an agreement ? 

A. I didn’t know that Mr. Graham existed on 
January the 2nd, outside of his name being men- 
tioned through the firm’s name, Graham Ship Re- 
pair. 

Q). Do you know how Mr. Lehaney happened to 
come to your office on the 2nd dav of January? [189] 

A. Mr. Lehaney came to the office prior to Jan- 
uary the 2nd, came the previous week, and on ac- 
count of the holidays, the holidav week end, didn’t 
have much time to discuss business, had other ap- 
pointments, and requested him to adjourn the fol- 
lowing Monday. 

Q. On the occasion of the first visit, did you 
speak to him, to Lehaney ? A. Yes. 

Q. And what did vou discuss, what was your, 
conversation ? 

A. The gist of the conversation was that he was 
requesting information as how to get man power in 
order to operate a vard. JT was surprised when he 
made the statement, [ asked him what yard he was 
interested in, and he told me that he was the Labor 
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Relations representative for a Graham Ship Re- 
pair. Well, that was the first I heard that the firm 
was going to start in the bay area. I’m familiar 
with all the firms, shipyards in the area, and that 
was a new one, and I asked him several questions. 
He also asked me several questions relative to the 
man power in the crafts, and I stated to him that 
we are under no obligation to the Graham Ship 
Repair to furnish any emplovees due to the man 
power shortage, that we had contvacts with various 
shipvards in the area that we were obligated to 
supply man power, and unless he signed an agree- 
ment with the Council in toto for the A.F.L. unions, 
that we’re under no obligation to furnish man 
power. 

Q. Was vour stateinent, sign an agreemeut in 
total, did you say? [190] 

A. In total for all crafts affihated with the Metal 
Trades Council. 

Q. Just what did you mean by that statement? 

A. J meant that any craftsmen that were to be 
engaged by the Graham Ship “Repair Company 
would have to be members of the respective Amer- 
ican Federation of Unions, including the machinists. 

@. Did vou specifically state that vou meant to 
include machinists ? 

A. That was stipulated time and time again. 

@. When you had your meeting with Mz. 
Graham and Mr. Lehaney on January the 4th, you 
stated that after a meeting of various crafts, a sub- 
committee was appointed ? BV ER ssyilh. 
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Q. Was there any representative of the Inter- 
national Association of Machinists on that sub- 
committee ? A. Yes, sir. 

Q. Who was that? A. Mir Trig 

Q. <And what office or pesition does he oceupy ? 

A. International representative, that is all I 
know. 

Q. International representative of the Interna- 
tional Association of Machinists? A. Yes. 

Q. Did you tell Mr. Graham or Mr. Lehaney 
what the situation was with respect to machinists 
at Moore Shivyard, for example? 

A. Both representatives, Mr. Graham and Mr. 
Lehaney, were familiar with the situation as exist- 
ing in the Oakland area. [191] 

Q. How do you know thev are familiar with it? 

A. By their statements. 

@. And what were their statements? 

A. Well, during the course of discussion it was 
developed that some work might be necessary to 
be inoved from their yard to one of the other yards 
where Mr. Smith had the machinists, and they knew 
that there might be the possibility of work stop- 
pages, and so forth, in the event that he was not 
employing machinists from 1304, we tried to clarify 
in his mind that we didnt think that such a condi- 
tion would exist, that the amount of work that he 
would have to send into those vards, I couldn’t see 
i my opinion how any work stoppages could be 
brought about through that affecting Moore Dry 
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Dock, General Engineering, or United, or any other 
firm where the work might have went. 

Q. Well, in naming those other firms, are you 
naming firms where the machinists are represented 
by Local 1304? A. That is right. 

@. Mr. Rotell, is the Bay City Metal Trades 
Council party to a contract with Judson-Pacific 
War Industries covering the employees of the yard 
Mr. Graham now operates? 

A. The Bay City Metal Trades Council has an 
agreement with the Judson-Pacific War Industries 
eovering all their yards on the Alameda side. I 
think there was four yards in total. 

Q. And under that agreement, did Bay City 
Metal Trades represent machinists ? 

Zee (i <lid! not. 

Mr. Royster: I believe that is all. [192] 

Trial Examiner Myers: Any questions, Mr. 
Stimmel ? 


Redirect Examination 
By Mr. Stimmel: 


Q. Mr. Rotell, I believe I understood vou to say 
that at this conference on January the 2nd, you 
felt you were under no obligations to Graham to 
furnish any men, any machinists, or any men what- 
soever until they had signed a contract with your 
organization ? A ‘Correct. 

Q. Mr. Rotell, did you ever have a contract of 
any kind with the Walter W. Johnson Company? 

AS Yes. 
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Q. And what did that cover, what yards? 

A. The small yard that was vacated by the 
Pacitie Bridge Company. 

Q. That is not yard No. 2 at 501 First Street 
in Oakland; that is in Alameda, is it not, that Pa- 
cific Bridge, Mr. Janigian, or you probably know, 
or Mr. Graham, you know? 

Mr. Graham: That is right. 

Q. (By Mr. Stimmel): This yard is atwo0m 
First Street, Oakland. 

A. The Walter Johnson yard agreement was 
signed and the address given was their office here 
in San Francisco, and in parenthesis, covering Ala- 
meda yard. 

Q. Then you did not have a contract with the 
Walter W. Johnson Company with regard to yard 
No. 2, this particular yard which is now known as 
the Graham Yard? A. No, sir. 

Mr. Stimmel: That is all. [193] 


THOMAS A. ROTELL, 
a witness recalled by and on behalf of Bay Cities 
Metal Trade Council, A. F. of L., having been pre- 
viously sworn, was examined and testified further 
as follows: 
Direct Examination 

By Mr. Janigian: 

(). Mr. Rotell, you’re the Assistant Secretary 
of the Bay Cities Metal Trades Couneil 2 

A. Assistant to the Secretary. 
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Q. Assistant to the Secretary? A. Yes. 

Q. And you have held that position for approxi- 
mately how long? 

A. Oh, I would say October, 1942. 

Q. And prior to that were you a delegate to the 
Bay Cities Metal Trades Council ? 

A. For about fifteen years. [195] 

Q. You’re a member of the Molder’s Union, are 
you? Neen» Laat, 

Q. Have been for how many years? 

A. It will be twenty years in July. 

Q. The Bay Cities Metal Trades Council has 
been in existence approximately how long, Mr. Ro- 
tell, if you know? 

A. Well, I know it was prior to the establish- 
ment of the Metal Trades Department, which was 
in 1909, I would say around 1900, 1901. 

Q. And it has been continuously in existence 
ever since? eel has: 

@. It has as its affihated unions what type of 
unions, I mean what organizations? 

A. Organizations whose membership are engaged 
in the metal industry. 

Q. And what is the territorial jurisdiction o{ 
the Bay Cities Metal Trades Council ? 

A. The San Francisco Bay area. 

Q. Also cover tributaries ? 

A. The tributaries, such as the Sacramento 
River, the San Joaquin River. 

Q. I’ ask you whether or not the Bay Cities 
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Metal Trades Couneil acts on behalf of its affili- 
ated wnions in matters of collective bargaining ? 

me lidees: 

Q. And has it so acted during the past several 
years, or many years? A. It has. [196] 

Q. Has the Bay Cities Metal Trades Council 
any collective bargaining agreements with ship- 
yards in the San Francisco Bay area? 

A. It. has. 

Q. Will you give us the names of the shipyards 
that the Bay Cities Metal Trades Council has eol- 
lective bargaining agreements with? 

A. Do you want all of them? 

Q. Well, name them, ves, it won't take long. 

A. The Permanente Metals, yards No. 1 and 2 
in Richmond; the Kaiser Cargo Company, Kaiser, 
Inc., that is Richmond yards. The Moore Dry 
Dock Company; General Engineering Company, 
United Engineering Company, Pacific Coast Engi- 
neering Company, Pacific Dry Dock Company, 
American Ship Corporation, Hurley Marine Works, 
Marine Ship Corporation, Western Pipe and Steel, 
the General Engineering Company of San Fran- 
cisco, United Engineering Company, San Fran- 
cisco; Matson Navigation, San Francisco; H. E. 
Parsons Inngineering Company; the Bay Salt Rock 
Company, Napa; which is engaged in ship con- 
struction; the Pollock Stockton Ship Building Com- 
pany, Stockton; Comberg and Sons, Stockton; 
Stevens Bros. in Stockton; C. W. Wood, Stockton ; 
Higegmbottom Bros., in Stockton; Gemlin Chem- 
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ical Company, San Francisco. Might be a couple 
of other minor ones. 

Q. Bethlehem Steel Company, San Francisco. 

A. Bethlehem Steel Company, San Francisco. 

Q. Western Pipe and Steel Company, South 
San Francisco ? A. I mentioned that, yes. 

Q. Now, other than the Bethlehem Steel Com- 
pany Ship Repair Yard in Alameda County and 
the Bethlehem Alameda Shipyards in Alameda 
County, do you know of any shipyard in the San 
Francisco Bay area which does not have collective 
bargaining contract with the Bay Cities Metal 
Trades Couneil? A. I know of none. 

Q. And the contract signed by these various 
shipyards are of a uniform nature, or do they 
differ? 

A. They are all of a uniform nature, the Pa- 
cific Coast Master Agreement. 

Q. Isee. Now, Mr. Rotell, you said in your tes- 
timony a few minutes ago that you first met Le- 
haney the last-week of December, 1944, [ mean in 
connection with this transaction. A. Yes. 

Q. I presume you knew Mr. Lehaney prior to 
that time? A. For several years. 

Q. And where did you see Mr. Lehaney ? 

A. In the offices of the Bay City Metal Trades 
Council. 

@. Had he made an appointment to see you, or 
did he just walk in? 

A. IJ was out that dav, and when I came back, 
there was a message on my desk that a Mr. Le- 
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haney was coming up to the office, one of the girls 
took the message. 

Q. And did Mr. Lehaney talk to you in the pres- 
ence of any one else? 

A. In the presence of Mr. Wynn. [198] 

Q. (Mr. Janigian): Did he say whom he was 
representing ? 

A. When I asked him who, he told me the name 
of the firm, Graham Ship Repair. 

Q. Graham Ship Repair Company. Did he tell 
you what his position was with the Graham Ship 
Repair Company ? 

A. Labor Relations Manager. 

Q. And what did he say then, and what did vou 
say, tell us? 

A. In the course of the conversation he was re- 
questing information on how to get manpower to 
man that firm, and questions that he asked, I an- 
swered. | 

Q. I see. And what did you say as to how he 
could get manpower ? 

A. I told him the only way that we’d be obli- 
gated to furnish manpower would be for he or his 
firm signing the master ship repair agreement, then 
we would be in a position to fumish manpower to 
him. 

Q. Well, did he tell you the type of work that 
the Graham Ship Repair Company was to engage 
in? A. Yes. [199] 

Q. What type of work was that to be? 

A. Ile stated to me at the time that they had 
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about—well, he enumerated the class of work that 
they were going into, and stated that they had on 
the line about fourteen or fifteen tugs, some land- 
ing barges, and other types of vessels there to 
repair. 

Q. Did he say that the firm was going to do any 
new ship construction work? A. No. 

Mr. Sapiro: He didn’t say that, or he said they 
were not. Pardon the interruption. 

Mr. Janigian: No, that’s all right. 

Q. (By Mr. Janigian): Did he say that the 
firm was or was not to engage in new ship con- 
struction ? 

A. New ship construction was not even dis- 


cussed. 
Q. Well, what did he say was to be the firm’s 
business ? A. Ship repair. 


Q. Ship repair? 

A. For the United States Navy. 

Q. Now, then, you have seen Respondent’s No. 
1, the agreement dated January 2nd, 1945. Was 
this document prepared in your office? 

It was. 

At that. time? 

On January the 2nd. 

Who prepared it? 

One of the girls in the office. 

. I see. And you testified Mr. Lehaney signed 
it? [200] A. In the office. 

Q. Now, I want to bring to your attention the 


OrO>o> 


statement in this agreement, or rather reference in 
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this agreement of the Bay Cities Metal Trades 
Council ship repair agreement attached hereto. 
Now, was there anything attached to this docu- 
ment ? A. There was. 

Q. By the way, was there a duplicate original 
of Respondent’s No. 1 that was signed by Mr. 
Rynn and yourself, and by Mr. Lehaney ? 

A. There was. 

And who took that duplicate original? 
Mr. Lehaney. 

Did it also have the seal of the Council? 
It did. 


And I’ ask you whether there was or was 
not attached to that duplicate original this copy 
of the Bay Cities Metal Trades Council ship re- 
pair agreement ? 


OrPpope 


A. ‘There was, I stapled it on myself. 
Mr. Janigian: TI wish to have this marked as 
Council’s Exhibit No. 1 for identification. 
(Thereupon the document above referred to 
was marked Couneil’s Exhibit No. 1 for iden- 
tification.) 


Q. I show you, Mr. Rotel, Council’s Exhibit 
No. 1 for identification, and ask vou to inspect 
that document, and tell me if that is a true copy 
of the document whieh was attached to the dupli- 
cate original of Respondent’s No, 1? 

A. It is. [201] 

Q. And given to Mr. Lehaney ? 

A. It’s identieal. 
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Mr. Janigian: I wish to. offer this Couneil’s Ex- 
hibit No. 1 for identification in evidence. 

Trial Examiner Myers: Any objection ? 

Mr. Royster: I’d like Counsel to state the pur- 
pose for which that Exhibit is offered. 

Mr. Janigian: Well, the purpose is to show just 
what the agreement was that the Graham Ship Re- 
pair Company entered into. We only have this let- 
ter which refers to a ship repair agreement, and 
we want to show that the copy that Mr. Grahain’s 
representative had with him had this copy attached. 
It’s obvious, the purpose is very obvious, if you 
want the agreement, the agreement is this document, 
plus this agreement which was attached thereto. 

Mr. Royster: The reason for my question is this: 
That the complaint in this case does not attack the 
agreement as such, only to the extent that it may 
purport to cover machinists. I wonder if Mr. 
Janigian or the witness could point out in what re- 
spect that agreement purports to cover machinists. 

Mr. Janigian: Well, it covers all employees. 

The Witness: J can answer that. 

Trial Examiner Myers: Just a minute now. 

Mr. Royster: Unless it can be shown that this 
agreement purports to cover machinists in this 
case, L’ll object to its admission. 

Trial Examiner Myers: He’s only offering this 
agreement, [202] as I understand, to show what was 
attached to Respondent’s Exhibit No. 1, is that 
right ? 

Mr. Janigian: That is right. 
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Trial Examiner Myers: You’re not offering it 
for any other purpose? 

Mr. Janigian: No; I mean of course, if it’s in 
evidence, it’s in evidence for all purposes, but we 
have Respondent's Exhibit No. 1, and. we want to 
show that Respondent's Exhibit No. 1 had a very 
important attachment, the agreement itself. 

Mr. Royster: Well, finally, in this case we come 
down to this question: Were the termination of 
the employees, these fourteen C. I. O. employees, 
on the 24th of January validated by a closed-shop 
agreement? If the closed shop agreement covers 
machinists, that is one thing. If it doesn’t cover 
machinists, it has no bearing on the discharges. 

Mr. Janigian: Well, vou’re attacking an agree- 
ment, and this is the agreement, Counsel, that vou 
are attacking, because what was signed two weeks 
later is the exact dupheate of the agreement which 
was signed. 

Mr. Royster: Well, I have no doubt that is so. 

Trial Examiner Myers: You object to the paper 
going into evidence? 

Mr. Royster: Yes. 

Trial Examiner Mvers: <Any other objections ? 

Mr. Sapiro: Well, I object to it on the ground 
that it’s incompetent for any purpose in this ease, 
because it’s—— [203] 

Trial Kxaminer Myers: The contract is not go- 
ing in for any other purpose, as I understand, ex- 
cept to show 


Mr. Sapiro: What was signed that day. 
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Trial Examiner Myers: What was attached to 
Respondent’s Exhibit No. 1, am I right? 

Mr. Janigian: ‘That is right. 

Trial Examiner Myers: I'll overrule the objec- 
tions and receive the booklet in evidence, and ask 
the reporter to please mark it as Council’s Exhibit 
No. 1. 

(Whereupon, the document heretofore 
marked Council’s Exhibit 1 for identification 
was received in evidence.) 


Q. (Mr. Janigian): Myr. Rotell, following the 
signing of Respondent’s Exhibit No. 1, did you 
issue any instruction to any of the unions affili- 
ated with the Bay Cities Metal Trades Couneil in 
Oakland or Alameda, with respect to the dispatch- 
ing of men to the Graham Ship Repair Yard? 

Mr. Sapiro: Object to it as immaterial, as far 
as the 1304 is concerned, it would be hearsay and 
not binding on 1304. 

Trial Examiner Myers: Overruled. 

The Witness: I wouldn’t state that I notified 
all unions, but I did report to the meeting of the 
executive board of the Bay Cities Metal Trades 
Council on January the 9th that we had concluded 
an agreement with the Graham Ship Repair Com- 
pany, and instructed the representatives present to 
supply manpower upon requisition from the firm. 

Trial Examiner Myers: By the way, did either 
Lehaney or Mr. Graham tell you that there was 
some understanding [204] 01 instructions or agree- 
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ment with the United States Navy to hire only em- 
ployees who formerly worked at Judson? 

The Witness: No. 

Trial Hxaminer Myers: ‘They never told you 
that ? 

The Witness: No, sir. 

Q. (By Mr. Janigian): Now, Mr. Rotell, fol- 
lowing the signing of Respondent’s Exhibit No. 1, 
did Mr. Graham or Mr. Lehaney make any request 
to you, as a representative of the Council, for any 
mechanics to be dispatched to the yard of the Gua- 
ham Ship Repair Company. 

Mr. Sapiro: Object to the question, because the 
word ‘‘mechanies’’—— 

Mr. Janigian: Workmen. 

Trial Examiner Myers: You withdraw the ob- 
jection ? 

Mr. Sapiro: Yes, [’l] withdraw the objection. 

The Witness: On January the 4th I asked the 
direct question of the representatives of the firm 
how many machinists were needed immediately 
in order to start operations, and the answer was 
that they had to have twenty by the following 
Wednesday. 

Q. (By Myr. Janigian): Now, was there any 
requisition placed with the Council between Jan- 
uary 2nd and January 4th for the dispatching of 
any workmen to the Graham Ship Repair Yard? 

A. With the Council itself, no. The requisitions 
are placed with the direct crafts where the requi- 
sitions are to be filed. 
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Q. Were such requisitions placed, to your knowl- 
edge? 

Mr. Sapiro: Objected to as calling for a conclu- 
sion of the witness, and hearsay. [205] 

Trial Examiner Myers: Overruled. He might 
have seen the original requisitions, and they might 
have been signed in his presence. ; 

The Witness: The only information I have on 
that is the reports made by the representatives of 
the various organizations that did dispatch men to 
the firm. 

Mr. Sapiro: I’ll renew my objection, and ask 
that the answer be stricken. 

Trial Examiner Myers: Overruled. 

Q. (By Mr. Janigian): And do these reports 
show that any men had been dispatched between the 
2nd and the 4th to the Graham Ship Repair 
Yard? 

A. I can’t answer that, to my knowledge. 

@. You don’t know of your own knowledge? 

A. No. 

Q. You’re testifving on the basis of informa- 
tion. Did they give you any information as to 
whether or not any men were dispatched ? 

A. I know men were dispatched, but the exact 
dates when the requisitions were first sent im, I 
cannot answer. 

Q. Now, coming to this meeting of January 
4th, this meeting was held where ? 

A. In Room 205 of the Labor Temple, 16th and 
Capp Streets. 
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Q. And you testified that Mr. Graham was 
present as well as Mr. Lehaney and representa- 
tives of the various unions affiliated with the Coun- 
cil, is that right? 

A. IL testified various representatives of the in- 
ternational unions. [206] 

Q. International unions? Az © Wes: 

.Q. And did‘you and My. Wynn have a confer- 

ence with Mr. Graham and Mr. Lehaney prior to 
this meeting that was had with representatives of 
the various international unions? 
_ A. There was no meeting that morning, but 
Mr. Graham and Mr. Lehaney both appeared in 
the offices of the Council, in Room 305, that is the 
floor above, and we told them to sort of put the— 
cool their heels while we held our meeting, and 
they sat im the offices pending the completion of 
the mecting. 

Q. Following that there was this meeting of the 
sub-committee ? 

A. IKollowing the meeting of the full commit- 
tee of the Oakland representatives. 

Q. I see. There was a meeting of a sub-com- 
mittee with Mr. Lehaney and Mr. Graham, is that 
hight ? 

A. In Room 205 a meeting was held with Mr. 
Graham and Mr. Lehaney with a committee that 
was appointed from the general committee meet- 
ing that was held that morning. 

Q. Well, will you tell us what Mr. Lehaney said, 
and what Mr. Graham said at this meeting? 
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A. We discuss 
Q. Tell us what he said, and if you can’t re- 

eall the exact words, of course, just tell us the 

substance of what they said; what were they there 

for, what did they ask, or what information did 

they seek; just tell us what happened ? 

A. They wanted to get started. [207] 

@ Yes. A. ‘To operate. 

Q. Yes. 

A. And the manpower was the general discus- 
sion. 

Q. Was there any discussion first of all of the 
agreement which Mr. Lehaney had signed on be- 
half of the Graham Ship Repair Company two 
days before? 

A. There was discussion on various PaSOst of 
the agreement. 

Q. What was said with respect to that agree- 
ment that was signed two days before? 

A. Well, the main topic of discussion was the 
machinists question, the furnishing of machinists. 

Q. Well, was there any mention made by Mr. 
Lehaney or you or Mr. Wynn or any of the others 
present with respect to the signing of an agree- 
ment two days before? A. No. 

Q. Well, what did Mr. Lehaney and Mr. Gra- 
ham say; what were they there for? 

A. JI think I stated that they were there to dis- 
cuss the manpower in order to start operations. 

Q. And what did they say in that connection ? 

A. Well, I stated that the main topie of dis- 
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cussion was the furnishing of machinists under 
the terms of the agreement, and we assured them 
that we could furnish them all the machinists that 
were necessary. I also, during the course of the 
conversation, and supplying this manpower who 
was in authority in order to sign the requisitions, 
and the answer was that, and the agreement arrived 
at was that all requisitions [208] would be signed 
by Raymond Lehaney for the various crafts. I also 
distinctly asked if Mr. Lehaney was to be the offi- 
cial representative in order to clarify my mind 
of the firm, and the answer was that My. Le- 
haney would handle the Labor Relations and had 
authority for all matters concerning labor rela- 
tions for Graham Ship Repair. 

Q. Now, what was said with respect to machin- 
ists, as to the number. Was there any discussion 
as to the number of machinists which would be 
required ? 

A. We went into that quite at length, and we 
tried to ascertain as to what would be the peak 
as far as machinists being hired there would be, 
and of course we arrived at a figure that we reached 
their peak by their lifting, the raising of the man- 
power, that would require around 150 machinists, 
that is when they reached the peak of about 800, 
850 emplovees. 

Q. 150 machinists. A. Yes. 

Q. Well, did Mr. Graham or Mr. Lehaney ask 
that the Council supply any given number of ma- 
chinists on the 4th of January ? 
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A. I stipulated that already, that a request was 
made that we furnish two machinists immediately. 

Q. I see. 

A. And not later than Wednesday in order so 
that they could start their operations functioning 
oh a paying basis. 

Trial Examiner Myers: You mean Wednesday 
of the following week? [209] 

The Witness: Wednesday of the following 
week, yes. 

Q. (By Mr. Janigian): What was said with 
respect to the Council furnishing other mechanics 
or other craftsmen ? 

A. There was no amount of other craftsmen 
specified. 

Q. I see. Now, following this meeting of the 
4th, do you know whether or not machinists were 
dispatched to the Graham Ship Repair Yard by 
a union affiliated with the Bay Cities Metal Trades 
Council ? 

A. The reports in the office were that the ma- 
chinists had on several occasions dispatched machin- 
ists to the Graham Ship Yard. 

Trial Examiner Myers: You mean the I. A. M. 
machinists ? 

The Witness: J. A. M., Local 284. 

Q. (By Mr. Janigian): Were these reports 
written reports, Mi. Rotell, or oral reports? 

A. They were made to me personally by tele- 
phone. 

Q. Do you know whether or not any A. F. L. 
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machinists, who applied for work at the Graham 
Ship Repair Yard, were actually employed between 
the 4th and the 25th of January? 

A. Will you repeat the question ? 

Mr. Janigian: Will the reporter please read ine 
question to the witness? 

(The .question referred to was read by the 
reporter. ) 


Mr. Sapiro: J think that calls for hearsay tes- 
timony. 

Trial Examiner Myers: Overruled. 

The Witness: JI can’t answer that to my own 
knowledge. 

Q. (By Mr. Janigian): I see. Following this 
meeting of the [210] 4th was there a further meet- 
ing with Mr. Lehaney or Mr. Graham, Mr. Rotell? 

A. Subsequent meetings were held right on 
through January and February. 

Q. Now, was there another meeting or confer- 
ence held on or about the 16th of January ? 

A. I’d have to see the calendar on that one and 
see what day it was. Yes. 

Q. Wes. | 

A. I think that was the exact date, January the 
16th. 

Q. And what meeting was held on January the 
16th? 

A. A meeting was held in the library of the 
Labor Temple on that date with representatives 
of the firm, and 

Ma. Sapiro: I would ask the names be given. 
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Trial Examiner Myers: Yes, give us the names. 

The Witness: The Graham Ship Repair Com- 
pany—well, wait a minute, you want names—on 
January the 16th there was representing the firm 
Lehaney, Mr. Graham, Mr. McDonald, the gen- 
eral manager, A. T. Wynn, secretary of the Coun- 
cil, Mr. O. F. Reim, an international represen- 
tative, electrical workers; Amos W. Doane, inter- 
national representative machinists, No. 24; J. D. 
O’Brien, Welder’s Local 661; W. F. McConnell, 
International Representative Boiler Makers; P. W. 
Griffith, I. A. M. No. 284; Pete Taylor, Machinists 
Welders 1330; M. EK. Thompson, I. A. of M.; Er- 
nest Lohr, Boiler Makers No. 39. 

Q. (By Mb. Janigian): Do you have very many 
more ? 

A. No, we’re getting on some bigger names up 
here, as Lt go [211] up. Al Yatts and Luther Mor- 
ris of the Steam Fitters, Joe Roberts and Drew 
Chionio of the Ship Fitters, Local 9; Casey Ap- 
person, International Association of Machinists; 
Don Cameron, Carpenters International Union; 
O. K. Mitchell, Laborers 886; M. H. Stafford, 
Executive Secretary Pacific Coast District Metai 
Trades Council; Anthony Ballerini, Vice President 
Metal Trades Council, and Marry Bailey, repre- 
sentative of the Shipwrights and Joiners. They 
were present at that meeting. 

Q. All might. Will you tell us what happened, 
or what was said and done at that meeting? 


280 National Labor Relations Board vs. 


(Testimony of Thomas A. Rotell.> 

A. At that meeting it was called for the pur- 
pose of discussing violations 

Mr. Sapiro: Might I suggest that the question 
was, what was said, not the purpose of the meeting. 

Trial Examiner Myers: Tell us what was said, 
and by whom? 

Q. (By Mr. Janigian): Tell us what was said, 
Mr. Rotell? 

A. I thought that is what I started to do. I 
called the meeting for the purpose of discussing 
the violation of the agreement, namely, not hiring 
the machinists that were dispatched there by Local 
284. 

Q. Well, did you make that statement at that 
meeting ? A. Yes. 

Q. All right. Were Mr. Graham, and Mr. Le- 
haney present ? 

A. Mr. Lehaney and Mr. Graham and Mr. Me- 
Donald, their general manager, was present. 

Q. This was at the meeting where all there peo- 
ple were present? [212] A. Yes. 

@. And then what else did you say with respect 
to any violation? 

A. Well, the whole gist of the conversation or 
the meeting was that we expected the contract to 
be lived up to. 

Q. By the way, at that meeting had there been 
another contract signed, IT mean between the Gra- 
ham Ship Repair Company and the Bay Cities 
Metal Trades Council prior to that meeting ? 
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A. I don’t get what you mean by another con- 
tract. 
Q. Well, I have—I’ll show you—will you please 
mark this as Couneil’s No. 2 for identification. 
(Thereupon the document above referred to 
was marked Council’s No. 2 for identification. ) 


Q. (By Mr. Janigian): Mr. Rotell, I show you 
Couneil’s Exhibit for identification No. 2, and ask 
you to look at it, and tell me what that is. 


A. I have in my hand the exact replica of the 
ship repair agreement by the Bay City Metal 
Trades Council, the international unions and the 
employer, whose signature is attached hereto, which 
is the official agreement of the Bay City Metal 
Trades Council signed by the Graham Ship Re- 
pair Company. 

Trial Examiner Myers: When was that signed? 

Q. (By Mr. Janigian): When was that signed ? 

A. This agreement was signed upon delivery 
from the printer. I think I have it in the record 
that on January 2nd we signed a stipulation and 
attached the same agreement in smaller form pend- 
ing the receipt of the agreements [213] with the sig- 
nature page contained therein. 

Trial Examimer Myers: Well, approximately 
when was this Exhibit 2 signed ? 

The Witness: I would say that was signed on 
January the 9th, January the 9th, on a Tuesday. 

Q. (By Mr. Janigian): That would be approxi- 
mately a week later? 

A. A week later. 
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Trial Examiner Myers: Exactly a week later? 

Q. (By Mr. Janigian): Exactly a week later? 

A. The reason I’m sure of the date, it was the 
Executive Board meeting, and the president was 
present at the meeting, and he attached his signa- 
ture on that day. 

Mr. Janigian: At this time, Mr. Trial Exami- 
ner, I wish to offer Couneil’s Exhibit No. 2 in evi- 
dence, but ask leave to substitute a copy. 

Trial Examiner Myers: Any objection? 

Mr. Royster: With the understanding that this 
is an exact duplicate of the agreement signed Jan- 
uary the 2nd, I have no objection. 

Mr. Janigian: This is the exact duplicate. 

Mr. Sapiro: Who was it signed by? 

Mr. Stimmel: No objection on our part. 

Mr. Sapiro: The contract is identical, but the 
signatures are different than that contained in Re- 
spondent’s Exhibit 1. 

Tria] Examiner Myers: Very well. 

Mr. Sapiro: On behalf of the Council. 

Mr. Janigian: That is right, Bartholomew signed 
as [214] president. 

Trial Examiner Myers: There being no objec- 
tion, the pamphlet is received in evidence, and 
Ill ask the reporter to please mark it as Couneil’s 
Exhibit No. 2. 

(Whereupon the document heretofore 
marked Couneil’s Exhibit No. 2 for identi- 
fication was received in evidence.) 
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COUNCIL’S EXHIBIT No. 2 
AGREEMENT 


This Agreement entered into by and between the 
Bay Cities Metal Trades Council and Interna- 
tional Unions with the Employers whose signa- 
tures are attached hereto. 


1. This agreement made this Ist day of April, 
1940, shall remain in force until April 1, 1941, and 
shall be deemed renewed for successive periods of 
one (1) year unless at least thirty (30) days prior 
to April 1st of any year, either party shall give writ- 
ten notice of termination to the other. If conferences 
are desired, they will be held within ten (10) days 
immediately following the receipt of such notice. 

13. Itis hereby agreed that all Employees covered 
by. this agreement will be members of their respec- 
tive unions. In the employment of new employees, 
the members of the unions signatory to this agree- 
ment will be given preference, providing the unions 
will supply competent men. In the event they are 
unable to supply the required help, Employees hired, 
before starting work, must secure a_ clearance 
through the unions who have jurisdiction over the 
work to be performed. 

%* * ¥ 

15. It is agreed and understood that the rates of 
pay and working conditions covered by this agree- 
ment shall apply to new ship construction during 
the hfe of this agreement. However, the Employer, 
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prior to bidding on new ship construction shall ad- 
vise the Unions signatory to this agreement through 
the Bay Cities Metal Trades Council and a confer- 
ence to be arranged for the purpose of discussing 
probable changes in wages and conditions for the 
construction period after the expiration of this gen- 
eral agreement. 

e+ *+ % 


Signed by the Employers: 


GENERAL ENGINEERING & DRY 
DOCK CoO., 
By F. H. Fox. 
COLUMBIA MACHINE WORKS, 
By L. Kk. Siversen. 
PACIFIC DRY DOCK & REPAIR 
COMPANY, 
By T. Crowley. 
UNITED ENGINEERING COM- 
PANY, LTD., 
By R. E. Christy. 
MOORE DRY DOCK COMPANY, 
By Jos. A. Moore, Jr. 
MATSON NAVIGATION CoO., 
Maintenance Department, 
By Car] E. Petersen. 


Signed by the Committee from the Bay Cities 
Metal ‘Trades Council of the A. F. of L. and Unions 
Who Are Party to the Agreement: 


COUNCIL, 
KE. Rainbow, President. 
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BAY CITIES METAL TRADES 
COUNCIL, 
A. T. Wynn, Secretary. 
BAY CITIES METAL TRADES 
COUNCIL UNIONS, 
By E. Rainbow, Bus. Rep. 
Boilermakers Local No. 6 
By Andrew Chionino, Bus. Rep. 
Boilermakers Local No. 9 
By Fred Davis, Bus. Rep. 
Boilermakers Local No. 39 
By J. J. Ironsides, Bus. Rep. 
Boilermakers Local No. 681 
By F. H. Weibel, Bus. Rep. 
Blacksmiths Locals 
By O. J. Babich, Bus. Rep. 
Ship Painters Local No, 961 


Caulkers Local No. 554 
By George Sanfacon, Bus. Rep. 
Carpenters Local No. 1149 
By John A. Tomberg, Bus. Rep. 
Marine Waysmen Local No. 2116 
By Frank Burk, Bus. Rep. 
Sheet Metal Workers Locals 
By Charles Foehn, Bus. Rep. 
Electrical Workers Locals 
By A. F. Bartholomew, Bus. Rep. 
Shipyard Laborers No. 886 
By George W. Wride, 
Steamfittters Local No. 590 
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(Note: The Exhibit sets forth classifications and 
hourly wage scales for the following occupations: 
Boilermakers, Blacksmiths, Electrical Workers, 
Steamfitters, Painters, Carpenters, Laborers, Opera- 
ting Engineers, and Sheet Metal Workers, and 
further that the agreement was amended from time 
to time, in respects not material here.) 


x * * 


AGREEMENT 


This Agreement, dated April 1, 1941, between Em- 
ployers signatory hereto and engaged in ship repairs 
on the Pacific Coast, and the Metal Trades Depart- 
ment of the American Federation of Labor, the In- 
ternational Unions signatory hereto, the Pacific 
Coast District Metal Trades Council and its affihated 
Local Metal Trades Couneils; 


Witnesseth 


1. Scope of Agreement—The terms hereinafter 
expressed shall be incorporated in contracts to be 
executed by all employers parties hereto with the 
Local Metal Trades Councils having jurisdiction of 
the port in which sueh employer is located. 


2. Wages—The wage scales for ship repair work 
on the Pacific Coast are hereby fixed at the scales set 
forth in Schedule *‘A”’ of the Master Contract cover- 
ing new ship construetion, plus 11.6%. Where ap- 
pheation of such percentage results in a spht cent, 
the hourly rate shall be determined by eliminating 
all fractions less than one-half cent and by taking 
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the next higher eent where the fraction is one-half 
eent or more. 


All overtime shall be double time. 


Leading men shall be compensated in accordance 
with local practice, but in no ease be less than fifteen 
cents per hour over the wage of the craft they are 
supervising. 

* * + * 

4. Duration of Agreements—The duration of the 
agreements shall be for the period of two years or 
for the period of the National Emergency as pro- 
claimed by the President of the United States—or 
whichever is longer, and said agreements shall con- 
tinue in force and eftect thereafter from year to year 
unless either party shall desire a change, in which 
event, the party desiring the change shall give the 
other party notice in writing of the proposed change 
or changes at least thirty days prior to the expira- 
tion of such year; it being expressly understood, 
however, that on the demand of Labor thirty days 
prior to April 1, 1942, and on demand of either party 
every six months thereafter, the wage scales in said 
agreements shall be reviewed by the parties. If the 
cost of living, as shown in ‘‘ Index Numbers of Cost 
of Goods Purchased by Wage Earners and Salaried 
Workers in Large Cities,’’ published by the United 
States Bureau of Labor Statisties, United States De- 
partment of Labor, shall have changed at the time 
of the review from the cost of living at the time of 
the making of this agreement by five per cent or 
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more, the wage scales shall be correspondingly ad- 
justed. In the event the necessary data is not obtain- 
able at the date of review, it may be secured at a 
later date and the wage adjustment shall be made 
effective retroactively to the date of review. 
e+ * & 

In Witness Whereof, the parties hereto have here- 
unto set their respective names through their re- 
spective authorized officers or representatives. 


Employers: 
METAL TRADES COUNCILS: 
Original signatures in office files. 


(Note: Machinists do not appear as signatory to 
the Supplemental Agreement.) 


Bp ts te eS 


RESOLUTION 


Adopted at the Pacific Coast Zone Shipbuilding 
Stabilization Conference, Palace Hotel, San 
Francisco, California, October 17, 1944, amend- 
ing the Amendments to the Pacifie Coast Ship 
Repair Agreement. 


Resolved, by the representatives of Labor, Man- 
agement, and Government, parties to the Amend- 
ments of the Pacific Coast Ship Repair Agreement, 
in attendance at the Pacific Coast Zone Shipbuilding 
Conference, this seventeenth day of October, 1944, 
that, subject to the approval: of the National War 
Labor Board, the Amendments to the said Pacific 
Coast Ship Repair Agreement, adopted at the Pa- 
cific Coast Slip Repair Conference, at San Fran- 
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cisco, Cahfornia, commenced May 29, 1942, be and 
hereby are amended as follows: 


By amending the section contained in said Amend- 
ments entitled, ‘‘Scope of Repair Work’’ to read as 
follows: 

‘Scope of Repair Work: 

‘‘Conversion work on a ‘new vessel’ shall be 
deemed new construction work. 


‘TA ‘New vessel’ shall be construed to be any newly 
constructed floating structure prior to its completion 
and delivery to the owner. 

‘“Repair work shall be deemed to cover all work on 
vessels after completion and delivery to the owner 
but shall not include substantial rebuilding of a 
vessel prior to completion and delivery to the owner 
in order to adapt it to a use different from that for 
which it was previously planned, and shall likewise 
not include, when performed in a yard doing solely 
new construction work, any work performed on a 
vessel after delivery to the owner but prior to ¢om- 
pletion of a voyage in the service for which it was 
built. a 

‘“When a new vessel 1s placed in or on drydocking 
facilities which are located in or are under the con- 
trol of a ship repair or combination yard for work 
which by its nature requires the use of drydocking 
facilities, all work essential to accomplishing such 
purpose performed in or on such drydocking fa- 
cilities shall be repair work. _, 

‘Nothing herein shall be construed to prevent the 
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employer from continuing to perform new construc- 
tion work on said vessel while in drydock.”’ 


Resolved Further, that the effective date of these 
Amendments shall be the seventeenth day of Octo- 
ber, 1944. 


Resolved Further, that the Chairman of the Ship- 
building Stabilization Committee is hereby author- 
ized and directed to submit the above Amendments 
to the National War Labor Board for approval. 


~ Shipbuilding Commission 
National War Labor Board 


November 6, 1944 
In the Matter of: The Parties to the Pacific Coast 
Master Agreement Covering New Ship Con- 
struction and to the Amendments to the Pacific 
Coast Ship Repair Agreement. 
Case No. 25-2207-A. 


RULING 
By virtue of and pursuant to the authority vested 
in it by the National War Labor Board in its Diree- 
tive Order of August 9, 1943, the Shipbuilding Com- 
mission, acting upon the request of the above-named 
parties, dated November 1, 1944, rules as follows: 


I. The amendments to the Pacifie Coast Master 
Agreement Covering New ‘Ship Construction and 
the amendments of the Amendments to the Pacific 
Coast Ship Repair Agreement as adopted by resolu- 
tion of the parties in conference in San Francisco on 
October 17, 1944, as hereby approved. 
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II. This adjustment may be made effective as of 
October 17, 1944. It is recommended that any retro- 
active payment that may result from this Ruling be 
made in conformity with the policy of the National 
War Labor Board as stated in its resolution of April 
2, 1948. 


III. This Ruling conforms to the policies of the 
National War Labor Board based on Executive 
Orders Nos. 9250 and 9328, and the policy Directive 
of May 12, 1943, issued by the Director of Eeonomie 
Stabilization. 


WILLIAM H. McPHERSON, Public. 
ELMO P. HOHMAN, Public. 

LEE G. PAUL, Industry. 

ROBERT G. HOWLETT, Industry. 
LUCIEN KOCH, Labor. 

EDWARD B. ROWAN, Labor. 


Bay Cities Metal Trades Council 
Main Office 
Labor Temple, 2940 - 16th Street 
Telephone Underhill 3055 and Market 1225 
San Francisco 3, California 


ACCEPTANCE OF AGREEMENT 


It Is Mutually Agreed to by and Between the Em- 
ployer signatory hereto, engaged in Ship Repair 
work in San Francisco Bay Area and the Bay Cities 
Metal Trades Council of the American Federation 
of Labor and its affiliated unions, that the 1940 Bay 
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Cities Metal Trades Council Ship Repair Agreement 
as amended shall remain in force and effect in ac- 
cordance with the terms contained herein. 


Dated this 2nd day of January, 1945. 


GRAHAM SHIP REPAIR CoO., 
Name of Firm 
501 Ist St., Oakland, 
a Address of Firm. 
“an By RAYMOND H. LEHANEY, 
Dis. Labor Relations. 


BAY CITIES METAL TRADES 
COUNCIL, 
By A. T. WYNN, 
Secretary. 
By A. F. BARTHOLOMEW, 
President. 


Q. (By My. Janigian): My. Rotell, was there 
a meeting had with Mr. Lehaney on the occasion 
of the signing of Council’s Exhibit No. 2? 

A. I wouldn’t eall it a meeting. The agreements 
arrived from the printer, and Mr. Lehaney hap- 
pened in the office, and I gave him the copies to 
sign. 

And the copies were signed in the office? 
In the office. 

Of the Bay Cities Metal Trades Couneil? 
Yes. 


>oPO 
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Q. Was Mr. Lehaney given a duplicate original, 
I mean a signed copy of Council’s Exhibit No. 2? 

A. He was. 

Q. Now, getting back to this meeting of the 
16th; you said you were discussing violations of 
the agreement by the Graham Ship Repair Com- 
pany. Now, was there any statement made by Mr. 
Graham on that occasion as to what his conten- 
tion was, or what did he have to say? [215] 

A. I don’t recall the exact conversations. 

Q. Well, do you recall the gists of them, what 
was said by you and every one else; tell us very 
briefly just what transpired at that meeting? 

A. Istated that we called the meeting to register 
our complaint on the violations. Our information 
as reported to the Council was that the machin- 
ists were dispatching men to be hired and they 
were being turned away, and the purpose of the 
meeting was to rectify that situation. 

Q. I see. Now, what was said on that—in that 
connection? I mean, you said you made a state- 
ment. Did any one else make any statements? 

A. Well, several of those present made state- 
ments. . 

Trial Examiner Myers: All right, what did 
Graham, McDonald 

Q. (By Mr. Jamgian) What did Graham say 
he would do, or Mr. Lehaney sav he would do in 
that connection; what was their explanation? 

Trial Examiner Mvers: Did they say they’d rec- 
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tify it, or did say that they wouldn’t pay any atten- 
tion to it, or what? 

The Witness: I want to state that Mr. Lehaney 
stated that they will rectify the situation; that 
Mr. McDonald, their General Manager, was intro- 
duced to the group, because we questioned who 
had the authority there, Mr. McDonald, Mr. Close, 
or Mr. Lehaney, and it was borne out that Mr. Me- 
Donald was over Mr. Close, and what he said went. 

Q. (By Mr. Janigian) And was there any- 
thing else said about that at that time? [216] 

A. No. As I stated, the firms’ representatives 
promised that the whole situation would be cleared 
up, and insisted again that machinists be dispatched 
down there, that they would be put to work, that 
they needed them had. 

Q. All right. Did you, following that meeting, 
contact the Machinists Local Union to have them 
dispatch machinists ? 

A. I didn’t have to contact them, the repre- 
sentatives of the Machinists [Local Union were 
present. 

Q. Machinists to the Graham Ship Repair Yard 
would be dispatched from which local of the Inter- 
national Association of Machinists? 

A. Local 284, Oakland. 

Q. Following that meeting was there a further 
meeting with Mr. Graham or Mr. Lehaney? 

Trial Examiner Myers: You mean with respect 
to machinists? 
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Mr. Janigian: Yes, with respect to this contro- 
versy. 

The Witness: Yes. I was pretty active on it 
practically daily following the situation up, with 
the result that another meeting was called January 
the 25th, and I would say approximately the same 
individuals present at that meeting, were present 
at the meeting of the 16th. 

Q. (Mr. Janigian) You won’t have to read 
their names. 
A. With the addition of three other individuals. 

Trial Examiner Myers: Representing the 
Unions? 

The Witness: Representing the A. F. L. Unions, 
yes, sir. At that meeting Mr. Lehaney was there 
alone, Mr. Graham or any other representative 
of the firm was not with him. 

Q. (By Mr. Janigian) TI see. 

A. That was held at 10 A. M. in the library of 
the Labor [217] Temple. 

Q. And then what was done at that meeting? 

A. We had the show down on the machinists 
situation. | 

Mr. Sapiro: I move that that be stricken out. 

Trial Examiner Myers: Strike it out. 

Q. (By Mr. Janigian) What was said; what 
did you say and what did they say, give us the con- 
versations or the substance of the conversations ? 

A. The substance of the conversations were that 
they were going to fulfill their end of the contract 
by putting machinists to work. 
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Trial Examiner Myers: ‘‘They’’ you mean Gra- 
ham? 

The Witness: The Graham Ship Repair Com- 
pany, or the Council would have to consider that 
their agreement had been abrogated and would be 
under no obligation to furnish any other craftsmen 
to’ them.’ - 

Q. (By Mr. Janigian) You say machinists, 
you mean A. F. L. machinists ? 

Ae Ae Hl machinists. 


Q. And what was said by Mr. Lehanev on that 
occasion? 
A. Mr. Lehaney told us what was transpiring 
in the yard. 

Trial Examiner Myers: ‘Tell us what he said. 

The Witness: Well, he stated that it was more 
of a jurisdictional dispute within the firms’ super- 
‘vision as to who was hoss, who had the power to 
do tins, and that, that he had the power, and what 
he said was going to go, so the proof of the pud- 
ding was that after the meeting of the 25th. 

Mr. Sapiro: I move that that be stricken out. 

Trial Examiner Myers: Strike it out. [218] 

The Witness: He was the boss of the record. 

Q. (By Mr. Janigian) Now, getting hack to 
this alleged jurisdictional fight among the super- 
visory officials of the company, what did Mr. Le- 
haney say on the subject of the A. I. L. machinists 
not being emploved in the vard? 

A. Well, they tried to plaee the brunt 
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Q. No, what did he say, because otherwise’ Mr. 
Sapiro will object. 

Mr. Sapiro: Oh, I haven’t objected very much. 

Trial Examiner Myers: What did he say, sound 
so says he wouldn’t hire any A. F. L., and so and 
SO says. 

The Witness: The statement made by Mr. Le- 
haney were that the machinists superintendent and 
the hull superintendent would not allow A. F. L. 
machinists to go to work there. Them are base exact 
words. : 

Q. (By Mr. Janigian) Who was the hull su- 
perintendent ? A. Mr. Close. 

Q. And machinists superintendent was— 

A. Gentleman by the name of Rogers. 

Q. And what did Mr. Lehaney say he would do 
about that situation? e 

A. He said he’s going to get it straightened out 
if it’s the last thing he does. 

Trial Examiner Myers: And when you told Le- 
haney that day that you would no longer be ‘obli- 
gated to send any more A. F. L. craftsmen ‘over 
to the Graham Ship Repair Semen, what. mia 
you actually tell him? eo 

A. I stated that unless he put machinists from 
the A. F. L. [219] to work that we would consider 
the agreement abrogated and would be under n6 ob- 
ligation to furnish any other craftsmen. 

Trial Examiner Myers: You mean in the fu- 
ture, or would vou take out what you already.sent 
there? 
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‘The Witness: In the future, with the thought in 
mind that if we had demands from the other firms 
which we had contracts with and we had to supply 
man ‘power, that we would withdraw our people and 
put them into firms where we had contracts. 

Q. (By Mr. Janigian) What, if anything, was 
said with respect to C. I. O. machinists then work- 
‘ing at the Graham Ship Repair Yard? 

_ A: Che information that was conveyed to the 


‘Couneil—— 

Q. No, what was said? 

A.. Was that there was no C. I. O. machinists 
working there. That is what they kept on telling 
us right along. 

Q. Who said that? A. Mr. Lehaney. 

. Q. . Said there were no C. I. O. machinists work- 
ing there? 

oA. Right. Also, Mr. Batts, their hookkeeper or 
timekeeper, informed me that there were no C. I. O. 
machinists on the pay roll during all that entire 
time. 

:Prial Examiner Myers: You mean from Jan- 
uary 2nd up to January 25th? 

The Witness: I would sav from about January 
the 5th up to that time. 

Trial Examiner Myers: Up to the 25th? 

‘The Witness: hat is right. [220] 

Q. (By Mr. Janigian) Did vou phone Mr. Gra- 
ham or Mr. Lehaney in connection with this busi- 
ness ? A. Yes, several times. 

@. And did you discuss with Mr. Graham the 
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question of the companies enforcing the agreement 
which it had signed with the Bay Cities Metal 
Trades Council? 

A. Well, my conversation with Mr. Graltanimae 
on another line. The enforcement of the agreement 
was discussed mostly with Mr. Lehaney. 

Q. I see. 

A. And the only time Mr. Graham came into 
the discussions was where he was Pee at a 
meeting. 

Q@. Isee. Was there a further meeting had with 
Mr. Graham after the 25th of January? 

A. Yes, there was another meeting held on Feb- 
ruary the 15th, at 2 P.M. in the hbrary. 

Q. Well, I mean prior to the 26th. 

A. Not to my recollection. 

Q. On and after the 25th of January were 
A. F. L. machinists employed at the yard? 

A. From the information the Council received, 
yes. 
Mr. Janigian: Will you please mark this as 
Council’s Exhibit for identification next in order. 

(Thereupon the document above referred. to 
was marked Council’s Exhibit 3 for Identifi- 
cation. ) Oe 


Q. (By Mr. Janigian) Mr. Rotell, I show you 
Council’s Exhibit for identification No. 3, and ask 
you to identify this. [221] 

A. That is the roster of the organizations af- 
filiated with the Bay Cities Metal Trades ‘Council.: 

Mr. Sapiro: I understand the. purpose is: to 
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show that 1304 is not affiliated with the Bay Cities 
Metal. Council, and I will so stipulate. 

Mr. Janigian: I[ was joking with you. I wanted 
to show the affihation of the Council. 

Mr. Sapiro: Object to it as immaterial, and 
eluttering up the record. 

Mr. Janigian: No, it’s not cluttering up the rec- 
ord at all. I wish to offer this Council’s Exhibit 
No. 3, a roster of affiliation of the Bay Cities Metal 
Trades Council, in evidence. 

Trial Examiner Myers: Any objection. 

Mr. Stimmel: No objection. 

Mr. Sapiro: Objected to as immaterial. 

Trial Examiner Myers: I’ll overrule the objec- 
tion and receive the paper in evidence, and ask the 
reporter to please mark it as Council’s Exhibit 
No. 3. 

(Thereupon the document heretofore marked 
Couneil’s Exhibit No. 3 for identifieation was 
reecived in evidence.) 


COUNCIL’S EXHIBIT No. 3 


Council’s Exhibit No. 3 contains the names and 
addresses of locals affihated with the Bay Cities 
Metal Trades Couneil and in the City of Oakland, 
26 locals are listed. 


Q. (By Mr. Stimmel) Mr. Rotell. did you at 
any time discuss with Mr. Graham or Mr. Close 
or Mr. Lehaney the matter of passively allowing 
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them to use the C. I. O. machinists after January 
the 2nd? 

A. At the meetings that were held, yes, that 
was discussed. Mr. Graham specifically requested 
if we would not let him live up to all phases of the 
agreement except the clause which had to do with 
the machinists, and we told him absolutely not. 

Mr. Royster: May I ask when this conversation 
was? 

Trial Examiner Myers: Yes, fix the time. 

The Witness: That was at the meeting of Jan- 
uary the 25th. 

Trial Examiner Mvers: Well, Graham wasn’t 
there, you said. 

The Witness: Well, the 16th then, the meeting 
that Mr. Graham was there. There might have 
been another meeting in between those two. I 
eouldn’t find all my notes this morning. 

Q. (By Mr. Stimmel) Mr. Rotell, didn’t Mr. 
Lehaney or [223] Mr. Graham point out to you 
that it was necessary that they use C. I. O. ma- 
chinists in that yard located on the estuary because 
of conditions that prevailed there, that they couldn’t 
dry dock their boats, any boat that they had worked 
on, and they would be terribly interfered with by 
reason of that fact, and that vou passively ac- 
quiesced in them using the C. I. O. machinists in 
the interval? 

A. We were not concerned by any allegation 
as to what may happen in the dry docking of ves- 
sels, the Graham Ship Repair Company was in 
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no position to dry dock it’s own vessels, not hav- 
ing a dry dock. It was stipulated by the firm that 
the machinists work that they had to do was taken 
care of in the uptown shops, and the only work 
that would be involved in dry docking, would have 
to be sub-contracted not by them but by the Navy 
itself, that the Navy allocated the vessel to be placed 
in dry dock to a particular yard. 


Cross Examination 


Q. (By Mr. Sapiro) You have mentioned a 
list of repair yards which the Council has collec- 
tive bargaining agreements with; among those you 
mentioned some in Alameda County, those are the 
—will you name those in Alameda County again— 
well, American Ship, for instance, you have a col- 
lective bargaining agreement with American Ship? 

A. We have. [224] 

Q. You don’t supply anv machinists to them? 

A. That is right. 

Q. You mentioned that you had a collective 
bargaining agreement with United in Oakland, Ala- 


meda County. Nee 1 edid? 
Q. You don’t supply any machinists to them, 
do you? Ao ‘Var is met. 


Q. You said you had a eollective bargaining 
agreement with General Engineering in Oakland, 
and vou don’t supply any machinists to them? 

A. That is right. 

Q. The three that I have mentioned, those are 
all supplied by C. IT. O. 13042 
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A. That is correct. 

Q. You also mentioned that you had a collec- 
tive bargaining agreement with Moore Dry Dock 
in Oakland? A. That is right. 

Q. And is it true and correct when I say that 
C. I. O. 1304 supphes the machinists to that organi- 
zation ? 

A. Well, let me say 1304 clears them, whether 
they supply them or not, I’ll stipulate that they 
clear them. 

Q. They come through that organization? 

A. They come through that organization. 

Q. Now, what is the situation as to Bethlehem, 
Alameda ? 

A. We have no agreement with Bethlehem, Ala- 
meda. We have been certified for all crafts except 
the machinists. 

@. And as to that 

A. Through an N. LR. B. election. 

@. And as to that 1304 was certified as the bar- 
gaining agent? [225] 

A. They won the bargaining rights. 

Q. And it was a separate unit in the organiza- 
tion for collective bargaining purposes? 

A. In that yard it was so set up. 

Q. Now, what other vards, repair yards, are 
there in Alameda County that I have failed to men- 
tion which you have collective bargaining agree- 
ments, and which C. I. O., in which the machinists 
are cleared through C. I. O. 1304? 
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A. Well, I’m not acquainted with what yards 
the C. I. O. has agreements with in Alameda County. 

Q. What about General Engineering in October? 

Mr. Janigian: You mentioned General Engi- 
neering. 

Mr. Sapiro: No, United. Did I mention Gen- 
eral? 

Mr. Janigian: Yes. 

Q. (By Mr. Sapiro) What about Hurley Ma- 
rine? 

A. We do not furnish the machinists there. 

Q. C. I. O. 1304 furnishes the machinists? 

A. I presume they do. 

Q. You know that, don’t you, Mr. Rotell? 

A. I don’t know for an actual fact. I’ll say that 
1304 clears them. 

Q. But insofar as any affiliate of yours is con- 
cerned, they don’t clear any machinists? 

A. That is true. You want to ask me why we 
don’t. 

Q. I’m asking the question. 

A. That was off the record. 

Q. What about Pacific Coast Engineering, have 
you a collective bargaining agreement with them? 

A. We have. [226] 

Q. And what about the machinists, they cleared 
through 13042? 

A. IJ presume they are. 

Q. At least no affiliate of yours clears them? 

A. I ean’t truthfully answer that question, not 
knowing. 
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Trial Examiner Mvers: Does vour contract with 
these companies, where you said they are cleared 
through 1304, provide for any—cover the machin- 
ists in any of these plants? 

The Witness: The agreement that those firms 
that have been mentioned by Mr. Sapiro, all signed 
the identical agreement, which provide that the 
Bay Cities Metal Trades Council also furnish the 
machinists. 

Trial Examiner Myers: Where is that state- 
ment, in Council’s Exhibit 2? 

The Witness: That is the repair agreement 
here. We’ll have to go into the middle of the book 
here and go into section No. 2. 

Trial Examiner Myers: And does it cover any 
wages, hours, and working conditions for any ma- 
chinists ? 

The Witness: Yes. 

Mr. Royster: What page is that on, if I may ask? 

The Witness: Right in the middle of the book, 
page 33, section No. 2, and I quote—entitled wages: 
“The wage scales for ship repair work on the Pa- 
cific Coast are hereby fixed at the scale set forth in 
Schedule A of the master contract covering new 
ship construction.’’ And Schedule A contains the 
classification machinists. [227] 

Trial Examiner Myers: Where. 

The Witness: In the new construction agree- 
ment. 

Trial Examiner Myers: Is there still another 
agreement? 
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The Witness: This is the agreement covering 
new ship construction. 

Mr. Janigian: For the sake of the record, I 
think that should go in too. 

Trial Examiner Myers: What page is that, 33? 

The Witness: Yes. 

Trial Examiner Myers: What section did you 
say ? 

The Witness: Section No. 2, sir. 

Trial Examiner Myers: Will you find it for me? 

The Witness: It’s on 35 on this one. 

Trial Examiner Myers: Go ahead, Mr. Sapiro. 

Q. (By Mr. Sapiro) Now, your so-called col- 
lective bargaining agreement with these firms that 
I have mentioned is identical with that Exhibit 
No. 2, the little short pamphlet, which you say was 
attached to Respondent’s Exhibit 1, at the time it 


was executed ? A. Yes. 
@. That is correct, isn’t it? A. Identical. 
Q. Identical? A. Yes. 


Q. All those firms that I have mentioned, except 
the Bethlehem, where there is no signed contract? 
A. There is no signed contract at Bethlehem. 

Q. That is true. Now, have you the same collec- 
tive [228] bargaining agreement with Cryer and 
Son? 

A. The same collective bargaining agreement is 
signed with that firm. That is a wooden boat yard. 

Q. And machinists emploved by that firm are 
cleared through, or furnished by 1304? 
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A. I don’t know whether they engage any ma- 
chinists or not. 

Q. Well, if they do, none of your affiliates clear? 

A. I can’t answer that to my knowledge. 

Q. What about Stone and Son? 

A. That is another wooden boat yard. 

Mr. Janigian: In Oakland, or Alameda? 

Mr. Sapiro: Yes, I’m confining my examination 
to Oakland only. 

Q. (By Mr. Sapiro) That is in Oakland, 
isn’t it? A. W. F. Stone. 

Q. It’s in Alameda County, it’s really in Ala- 
meda. 

A. I don’t know the location of it. 

Q@. And you have the same collective bargain- 
ing agreement with them as has been shown here? 

A. Yes. 

@. Words and figures identical ?. A. Yes. 

Q. And insofar as you know, no A. F. LL. union 
clears any machinists to that organization? 

A. That is correct. 

Q. Now, there is another concern over there 
by the name of Curtola Ship Repair which vou have 
the same collective bargaining agreement with? 

A. We have no ship repair agreement with Cur- 
tola, new construction agreement. 

Q. Well, do you supply—does any of your af- 
filates supply the machinists to that organization, 
so far as you know? 
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A. As far as I know, they do not. 

Q. Now, at the first meeting that you had with 
Mr. Lehaney, on January the 2nd, 1945, as you 
have already stated, there were no employees in 
the yard? 

A. The information conveyed by the firm’s rep- 
resentative, there were no emplovees. 

Q. Now, at the hearing, or the meeting that 
you had in which Mr. Graham was present—IU 
withdraw that. You had a meeting on January the 
4th at which Mr. Graham was present, is that cor- 
rect? A. Yes. 

Q@. And have you given us all of the conversa- 
tion that took place at that time, that vou can re- 
member ? 

A. ‘There was no transcript, so I’d have to say 
no. 

Q. Well, do you remember anything further 
that was discussed ? 

A. No, I think I have stipulated all the diseus- 
sion. 


Q. You have stated all that you can remember ? 
ie §=Y OS. 


Q. Was this document that is in evidence, Re- 
spondent’s No. 1, signed on January 2nd, discussed ? 
A. No, it was not discussed. 


@. Was any reference made at that conversa- 
tion to the [230] effect fhat Lehaney had signed 


an agreement on the 2nd of January? 
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A. Yes, that brought about my question to Mr. 
Graham, what was Mr. Lehaney’s authority. 

Q. Yes. And you wanted to know from Mr. 
Graham whether or not Lehaney had the authority 
to sign the document which he had signed? 

A. That is right, I wanted to ascertain for my 
own knowledge whether that was his position and 
capacity or not. 

Q. So didn’t you say to Mr. Graham, ‘‘Lehaney 
signed a contract a couple of days ago, I want to 
know whether or not he had the authority’’? 

A. I wouldn’t put the question that way. 

Q. You didn’t put it that way? A. No. 

Q. What did you say about it? 

A. I just come right out and asked Mr. Grahain 
who was in authority there to handle the labor 
relations and negotiate for the firm. 

Q. So at that time you didn’t tell Mr. Graham 
that Lehaney had already signed ? 

A. I’m not working for the firm, that was Mr. 
Lehaney’s responsibility. 

Mr. Sapiro: Ill ask that that be stricken out, 
Mr. Examiner. 

Trial Examiner Myers: Strike out the answer 
and read the question to the witness, please, Mv. 
Reporter. 

(The question referred to was read by the re- 
porter.) [231] 


The Witness: I assumed that he had that 
knowledge. 
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Mr. Sapiro: Move that that be stricken out. 

Trial Examiner Myers: Strike it out. Will you 
answer the question, please? 

Q. (By Mr. Sapiro) I asked him whether you 
told him that or not? 

A. I didn’t tell him that, no. 

Q. Were any terms of the agreement discussed 
at that time? 

A. Various phases of the agreement were dis- 
cussed. 

Q. Was one of these booklets gotten out? 

A. There were several copies on the desk. 

@. And did you at that time refer to the ship 
repair agreement, this printed pamphlet or printed 
booklet ? A. We did. 

Q. And referred to it? 

A. No, I didn’t actually take the book in my 
hand and refer to it. I knew the answers without 
looking in the book. 

Q. And they: asked you questions and answers 
about this agreement? A. Right. 

Trial Examiner Myers: You’re referring to 
Council’s Exhibit 2? 

Mr. Sapiro: Yes, Mr. Examiner. 

Mr. Janigian: J think it’s Couneil’s Exhibit 1 
that he’s referring to. 

Trial Examiner Myers: 1, that is right. 

Q. (By Mr. Sapiro): Now, did they read or 
discuss various provisions of Council’s Exhibit No. 
1 at that time? [232] 
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A. No, not at that time. 

Q. Now, the next time Mr. Graham was there 
was, I think you testified, on January the 16th, when 
the question of a violation came up? 

A. That is correct? , 

Q. Now, on that day, was the contract exhibited 
to Mr. Graham ? 

A. No, there was no contracts there at that meet- 
ing at all. 

Q. Well, did you open the meeting? 

Pe | did. 

Q. And just tell us exactly what you said at that 
time ? 

A. Well, I think I stated before that we never 
kept any transcript of the meeting; I couldn’t ex- 
actly state what I stated. 

Trial Examiner Myers: Well, tell us what you 
remember. 

The Witness: I opened the meeting by telling 
them the purpose of the meeting, that we were there 
to discuss the violation of the agreement, what we 
considered a violation of the agreement. 

Q. (By Mr. Sapiro): Was the word ‘agree- 
ment’’ mentioned at that time? A. Yes. 

Q. Was Mr. Grahain there at that time? 

A. Yes. 

Q. Did he say anything about whether he knew 
that an agreement had been signed or had not been 
signed prior to that time? 

A. That question never came up. There was no 
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doubt in my [233] own, in Mr. Graham’s mind, that 
there was no agreement signed. 

Trial Examiner Myers: Did vou say signed 
agreement, or Just agreement ? 


The Witness: A signed agreement, there was no 
doubt in my mind. 


Trial Examiner Myers: No, wait a minute; at 
this meeting, did you tell Mr. Graham or Mr. Le- 
haney or Mr. McDonald that they violated a signed 
agreement, or did you say that they violated the 
agreement ? 

The Witness: The agreement, I never used the 
phraseology signed. 

Q. (By M1. Sapiro): And there was no protest 
on their part that they hadn’t signed any agree- 
ment? A. There was no protest whatever. 

@. Ma. Graham was there? 

A. M1. Graham was there. 


Q. And what did Mr. Graham say, if you can 
remember, as distinguished from what McDonald 
said or Lehanev? A. Indo not recollccr 

Q. Did he take part in the discussion? 

A. Oh, from time to time he interjected himself 
in the conversations. 

Q. You have no recollection as to anything that 
he ever said? 

A. No, Ins spokesmen were doing the talking. 

Q. Now, on this meeting of January the 25th, 
which took place m the morming about 10 a.m, as 
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I understand, the conversation was between you and 


Mr. Lehaney? [234] A. Yes. 
Q. And no one else was present? 
A. Qh, yes. 


Q. J mean, on behalf of the company. 

A. Mr. Lehaney, let me make sure here, Mr. 
Lehaney was the only representative of the firm 
present. 

Q. Have you given all the conversation that you 
can remember as to what you said? 

A. I have. 

Q. Did you at that time tell him that if the 
C. I. O. machinists were retained on the job, that 
you would pull the job? 

Trial Examiner Myers: You mean the C. I. O. 

Q. (By Mr. Sapiro): I mean the C. I. O. 
machinists, yes. 

A. I never make those statements. I have not 
the power to pull any job. 

Q. Did you say that that would be considered a 
—such a violation, that the A. F. L. employees in’ 
the yard would have to withdraw from employment 
there? A. I gave him to understand. that——- 

Q. Well, tell us what you said, if you ean, Mr. 
Rotell ? 

A. Well, I’m going to try to put the exact words,’ 
that unless A. F. L. machinists were emploved there, 
we would have to cease supplying him any further 
men, and if it necessitated from demands of other 
yards, we would have to withdraw our people and 
place them in the yards where we had the contracts. 
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And I want to stipulate for the record, that is only 
by Council action, that that can be done. [235] 
Trial Examiner Myers: You mean, when you say 
you want to stipulate, you want to say, is that what 
you’re trying to convey? 
The Witness: That is right. 


Cross Examination 


Q. (By Mr. Royster): Did Mr. Lehaney at any 
time tell you, Mr. Rotell, that he had already signed 
an agreement with- Local 1304? 

A. He never told me that he signed an agree- 
ment with 1304. 

Q. Did he tell you that he had any type of agree- 
ment with 1304 with respect to machinists? 

A. He stated that he never did sign an agrec- 
ment with 1304. 

Q. On January 2, 1945, when Mr. Lehaney came 
to your office and signed Respondent’s Exhibit No. 
1, did you and Mr. [236] Lehaney go over the pro- 
visions of Couneil’s Exhibit No. 2, whieh was at- 
tached to Respondent’s No. 1? 

Mr. Janigian: No, Council’s No. 1. Now, I’m 
going to object to the question on the ground it’s 
incompetent, irrelevant, and immaterial. A person 
who signs an agreement is presumed to have read it. 

Trial Examiner Myers: Will you read the ques- 
tion, please ? 

(The question referred to was read by the 
reporter. ) 


Trial Examiner Myers: Overruled. 
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The Witness: Will you repeat the question, 
please ? 
Trial Examiner Myers: Will the reporter please 
read the question? 
(The question referred to was read by the 
reporter. ) 


The Witness: We did not go over the provisions 
of it. He stated that he knew what the agreement 
was. He wanted to get cleared up, the machinists’ 
situation. 

Q. (By Mr. Royster): Wanted to get cleared 
up in the machinists’ situation, that your answer? 

A. Practically in that language; that was the 
bone of contention, the machinists. * 

Q. Let me see if I understand you: Mr. Le- 
haney came in on the 2nd; did you then present 
him with what I incorrectly described as Council’s 
Exhibit No. 2, with Council’s Exhibit No. 1, and 
tell him that these were the terms and conditions 
under which Bay City Metal Trades would supply 
help to the plant? 

A. I told him that in order for him to have 
help supplied, [237] that he would have to sign 
the master agreement covering all employees to be 
furnished by the A. F. L. unions, and I strictly 
stressed on machinists, Local 284. | 

Q. Then on January 4, Mr. Lehaney returned 
with Mr. Graham, you had already told him under 
what conditions you would furnish help to him, 
had you not? A. I had. . 

Q. And Mr. Lehaney had signed the agreement, 
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but then you went through the same procedure on 
January 4, did you, with Mr. Graham? 

A. No, on January 4, it seemed that some row 
started over in Oakland over there about the sign- 
ing of the agreement by 1304 interjecting itself into 
it, and they came up to the meeting to get 

Q. By ‘“‘they’’ you mean Mr. Graham and Mr. 
Lehaney ? 

A. Mix. Graham and Mr. Lehaney, a further 
understanding. 

Q. Now, you also testified that on January 4th 
you were told by Mr. Lehaney or Mr. Graham that. 
they were in need of twenty machinists, ten ma- 
chinists ? A. Twenty. 

Q. And that they must have them by the fol- 
lowing Wednesday. Did any organization affiliated 
with Bay City Metal Trades supply those twenty 
machinists ? A. They attempted to. 

(. How do you know they attempted to? 

A. By the men that were dispatched to the firm, 
by the umion’s records. 

Q. Were any of them employed, placed on the 
pay roll of Graham at that time? [238]. 

A. Not to my knowledge. 


Q. I’m not quite clear on your testimony with 
respect to this situation. You testified, as I under- 
stand it, that you weren’t concerned about dry dock 
facilities at Graham Ship Repair Yard, that much 
of the machinist work was to be done uptown; was 
that your testimony ? 

A. The type of work that the firm's representa- 
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tive told me that they would have involved work 
that did not necessitate dry docking it could be 
performed in uptown shops, not having the facili- 
ties to do their own machine work. 

Q. Well, do I understand from that, that at first 
you didn’t contemplate that there would be need 
for machinists at Graham’s? 

A. No, I knew there would be need for machin- 
ists. Any vessel going into a yard for repairs has 
a certain amount of machinists work on it, irre- 
spective ‘of whether it’s below the water line or 
above or inside the hull. 

Q. I think I understand you now. Then you did 
understand that after it left Graham’s yard it would 
not need dry docking? 

A. It might need dry docking, but I specifically 
requested or asked the Graham’s representatives, 
who had the allocation of that work, they said they 
do not subcontract themselves, that the Navy sub- 
eontracts that work and allocates it to a specific 
yard for dry docking, and what specific work must 
be done for the dry docking operations, which we 
had no objection to going into, Moore, General, 
United, wherever they had their dry docks being 
done by 13804 machinists. [239] 

Q. When did Mr. Graham tell you that he had 
a prospective need for 150 machinists ? 

A. That was borne out that morning. 

Q. This is on January 4? 

A. January 4. 

Q. Did he tell vou within what period of :time 
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he expected employment so to increase as to neces- 
sitate that number of machinists ? 

A. As soon as their ceiling was lifted to reach 
850, that it would necessitate that amount of ma- 
chinists in order to successfully operate. 

.. Q. Did he tell you what progress he was making 
in having that ceiling lifted? 

A... Yes, he told me he was having a tough time. 
...Q. Beg pardon. 

-:A. He told me that he was having a tough time 
to get it raised. ; 

Q. Well, did you have any understanding with 
Mr. Graham as to the probability of when they 
would need 150 machinists at that yard? 

A. I stated if and when the ceiling would have 
been raised to 850. 

Q. Do you have any definite date in mind? _ 

A. No, I have no definite date; it could have 
happened overnight. 

Mr. Royster: I think that is all. 

‘Trial Examiner Myers: Any questions, Mr. 
Janigian ? 

Mr. Janigian: Just a few more. [240] 


Redirect Examination 


Q. (By Mr. Janigian): At this meeting of 
January 25th, Mr. Rotell, was there any mention 
made by Mr. Lehaney of a conversation he had 
with Mr. Smith? A. Yes. 

@. What did Mr. Lehaney say as to any eon- 
versation he had with Mr. Smith? 
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Mr. Sapiro: I’ll object to that as pure hearsay, 
not in the presence of Mr. Smith, and not binding 
on Mr. Smith, or the Hast Bay. 

Trial Examiner Myers: Overruled. I’ll take the 
answer; if he doesn’t connect it up, I’ entertain a 
motion to strike. 

The Witness: He stated that Mr. Smith held 
several meetings with him and tried to force the 
firm to signing the agreement with 1304 to supply 
the machinists, and his answer at all times was that 
under no consideration would he sign an agreement 
with him. They already had an agreement signed 
with the Bay City Metal Trades Council for the 
machinists. 

Trial Examiner Myers: When was the first time 
he told you that? 

The Witness: Right from the start, sir. 

Trial Examiner Myers: January 2? 

The Witness: No, not January 2. 

Trial Examiner Myers: January 4? 

The Witness: January 4 was the first mention 
of him talking with Mr. Smith. [241] 

Trial Examiner Myers: And did he mention 
that at the January 9th meeting? aa 

The Witness: He mentioned that pr actically: 2! 
every meeting that we held. a 

Trial Examiner Myers: Well, do you remember 
of him saying it at a January 9th meeting? 

The Witness: On January 9th his discussions 
were held in the office with me, there was no meet- 
ing on January the 9th. . | 
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Trial Examiner Myers: Well, when I say meet- 
ing, I mean met with you. 

The Witness: Oh, yes. 

Trial Examiner Myers: I’m not characterizing, 
when I say meeting, I mean met with you. When 
he met with you on January 9th, did he make that 
statement ? 

The Witness: He did, yes, sir. 

Q. (By Mr. Janigian): And what about the 
January 16th meeting, or conference ? 

A. Mr. Lehaney and myself were in constant 
touch since the signing of the agreement; every 
time we diseussed the situation, he told me that 
Mr. Smith had attempted to meet with him and did 
meet with him and tried to get him to sign the 
agreement. 

Trial Examiner Myers: And all this time he was 
telling you that he didn’t have any C. I. O. ma- 
ehinists in the plant at all? 

The Witness: No, there were C. I. O. machin- 
ists, I ascertained from him that there were three 
C. I. O. maehinists there on January the 4th, and 
his instructions were for [242] their removal from 
the yard, that they were illegally hired. 

Q. (By Trial Examiner Myers): Did he tell 
you that they were Inring other C. I. O. machinists 
right along? 

A. No, the information was conveyed to me, 
that at no time did he have over three C. I. O. 
machinists in there. 

Q. You mean, he told vou? 
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A. Yes, sir. And I had the names of those 
machinists who were purportedly working there at 
that time. 

@. And he said he only had three machinists 
in the plant? A. Three. 

Q. And he told you that on January 4th he 
needed twenty right away, that is by the following 
Wednesday ? 

A. As late as January the 138th—no, 12th. Mr. 
Lehaney told me that he had three CIO machinists 
in there, and that they were going to be laid off 
at noon that Saturday, and for me to call the A. 
F. L. Union, to have on hand Monday morning an 
equal amount of machinists to start operations. 

Q. Well, he didn’t hire any on that following, 
Monday, did he, any A. F. L. machinists? 

A. I couldn’t say whether he did or not, sir. 

Q. Well, you know there weren’t any A. F. L.. 
machinists up there up to the 25th of January, 
don’t you know that? 

A. No, I do not know, sir. 

Q. Well, I mean, all your dealings with ve 
machinists, the I. A. M. and Graham and Lehaney, 
and you’re complaining right along that they 
wouldn’t hire any A. F. lL. machinists, didn’t that 
bring home to you the fact that there weren’t any 
up there? [243] 

A. Well, I can answer that, the mformation 
conveyed by Mr. Lehaney was that two of those 
three were A.I*.L. machinists carrving two cards, 
so the answer was yes and no. 
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Q.: What two? 

A. Well now, I just don’t know which two. 

Q. Was it Asheraft, was he the one that carried 
them? . A. It was two of those three. 

Q. Hostetler or Potter? 

A. Mr. Lehaney stated that when they informed 
the. men- that they were to be laid off, they said, 
‘Well, we’re A.F.L. men,’’ and they broke out their 
beok and showed it to the. 

-.Q. How about the other twenty or fourteen that 
they had over. there ? 

A... Well, they were hired at the gate, I guess. 
We had no knowledge of them being employed. 

Q. Well, you knew that a ship repair plant can’t 
get: along without machinists and they need them 
right away? A. That is right. 

Q..- And they were begging vou for them, and 
you say they were sending people out there, and 
they. .wouldn’t hire them ? 

A. They also stated at that time, sir, that they 
didn’t have much work, and there was no need of 
hiring any more. 

Mr. Janigian: I’d make the observation on that 
point, Mr. Trial Examiner, that that is one of the 
riddles in this case, information I have from the 
employer shows that on [244] Jamnary 3rd they had 
three machinists, and on January 15th they had 
three machinists. How many they had in between 
L don’t know, but that three wasn’t increased until 
after the 15th I think that I want to have clarified. 

Trial Examiner Myers: All [I can go by is this 
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Exhibit 6 of the Board, that what I had Hatore 
me, when I was questioning the witness. 

Mr. Janigian: That is right, they still had three. 

Trial Examiner Myers: Well, we'll get that 
stipulation in the record. Go ahead. 

Q. (By Mr. Janigian): Now, Mr. Rotell, now 
getting back to this meeting of January 25th; you 
said that mention was made as to—by Lehaney 
about the conversation with Smith and Smith’s. de- 
mand for a contract; did or did not Mr. Lehaney 
state that Mr. Smith set a dead line for the SIeuIne 
of a contract with the C.1.0.? 

Mr. Sapiro: Objected to as leading and’ sug- 
gestive. an 

Trial Examiner Myers: Overruled. 

The Witness: That was mentioned, yes, that 
Myr. Lehaney conveyed the information to the meet- 
ing that Mr. Smith stated that a dead line was set 
for Monday morning. : : ? 

Trial Examiner Myers: What Monday morning. 

The Witness: ‘The following Monday morning. 

Q. (By Mr. Janigian): Following the 25th? ; 

A. Following the 25th, that there would be a 
cessation of work and a picket line established..if 
he didn’t comply. 

Q@. Was a picket line established ? 

A. Never. 

Mr. Sapiro: Wait a minnte. I move. that ance 
be [245] stricken out as pure hearsay, and not Dind- 
ing on the petitioner in this ease. 

Trial Examiner Myers: Overruled. 
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Mr. Sapiro: May that be taken subject to the 
same motion to strike, Mr. Examiner ? 

Trial Examiner Myers: Very well. 

Mr. Janigian: It’s the conversation, and if you 
want | 

Trial Examiner Myers: I have ruled in your 


favor, Mr. Janigian. 

Mr. Janigian: Thank you, Mr. Examiner. 

Q. (By Mr. Janigian): Now, you mentioned 
that the varoius firms that you referred to as having 
‘contracts with the A.F'.L. had signed Council’s Ex- 
hibit No. 1, in answer to a question by Mr. Sapiro. 
Now, I show vou Couneil’s Exhibit for identifica- 
tion No, 4—— 

(Thereupon the document above referred to 
was marked Council’s Exhibit No. 4 for iden- 
tification. ) 


Q. (Continuing): And ask vou to identify this. 
I have in my hand the master agreement covering 
new ship construction between the Pacific Coast 
Ship Builders and the Metal Trades Department, 
American Federation of Labor, Pacific Coast Dis- 
trict, Metal Trades Council, and the local Metal 
Trades Councils, and affiliated international unions 
dated April the 23rd, 1941, which I identify as the 
original master agreement signed, covering the 

>acific Coast. 

Trial Examiner Myers: That is not the agree- 
ment that is referred to in Couneil’s Exhibit No. 2, 
is it, this blue book ? 

The-Witness: This 1s the ship repair agrec- 


\ 
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ment, [246] this is the new construction agreement, 
the original new construction agreement? [247] 

Q. (By My. Janigian): Now. Mr. Rotell, the 
master contract covering new ship construction re- 
ferred to in the ship repair agreement—withdraw 
that. Is Council’s Exhibit No. 4 the master con- 
tract covering new ship construction referred to in 
the ship repair agreement ? A. wt is. 

Q. Now, having particular reference to the 
agreement which commences on page 33 and 34 of 
Couneil’s Exhibit No. 2, and which purports to 
have the date April Ist, 1941, I’l! ask you whether 
or not that agreement was not actually signed, that 
is the master agreement, on the 25th day of April, 
1941? 

A. That is correci, and it was dated back to be 
effective April the 1st; that was the effective date, 
April the Ist. 

Q. And Couneil’s Exhibit No. 4, Il] ask you 
whether or not Couneil’s Exhibit for identification 
No. 4 was the master agreement covering new ship 
construction which was executed following a coast- 
wide conference on the Pacific Coast? 

ne It is. 

Q. Which commenced in February 3rd and fin- 
ished it’s deliberation on April 23rd, 1941? 

A. Yes, in Seattle, Washington, that is. 

Q. And following that conference was there or 
was there not held a repair conference? [248] 

A. “There was. 

Q. At Seattle? hy ies 
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Q. And an agreement was reached with respect 
to the repair of ships? A. That is ait. 

@. And that was signed on April 25th? 

A. Yes. 

Q. Now, will you show me, so that Mr. Myers 
ean see it, ask vou whether or not this agreement 
or form which starts on the top of page 34-—— 

A. That is what is termed as the master ship 
repair agreement for the Pacific Coast. 

Mr. Janigian: Now, I’d like to offer, Mr. Trial 
Examiner, Council’s Exhibit No. 4 in evidence. 

Trial Examiner Myers: Any objection, gentle- 
men ? 

Mr. Sapiro: I don’t see the materiality of it. I 
object to it as immaterial. 

Mr. Janigian: Well, Mr. Tria] Examiner, Coun- 
eil’s Exhibits No. 1 and 2 are not complete, at least 
so far as the record is concerned, until we have 
Council’s Exhibit No. 4, because reference is made 
to No. 4, to Couneil’s Exhibit No. 4. And I might 
state, that even the agreements which were intro- 
duced on behalf of the C.1.0. contained the same 
reference. In fact they are the identical agree- 
ments. 

Trial Examiner Myers: Well, the C.I.0. didn’t 
offer any papers in evidence, the Board did. 

Mr. Janigian: Oh, the Board, I mean the 
Board’s—the agreements offered in evidence by the 
Board referred to [249] in fact contained the same 
language as I pointed out to vou on page 34. 

Trial Examiner Myers: T’ll overrule the cbjee- 


W.C. and Agnes Graham 327 


(Testimony of Thomas A. Rotell.) 
tion, and receive the booklet i: evidence, and ask 
the reporter to please mark it as Couneil’s Exhibit 
No. 4. 
(Thereupon the document heretofore marked 
Council’s Exhibit 4 for identification was re- 
ceived in evidence. ) 


COUNCIL’S EXHIBIT No. 4 


Couneil’s Exhibit No. 4 is the Master Agreement 
Covering New Ship Construction between the Pa- 
cific Coast Shipbuilders and the Metal Trades De- 
partment, A. F. of L., the Pacifie Coast District 
Metal Trades Council, the Local Metal Trades 
Council, and affiliated International Unions, dated 
April 23, 1941. The agreement provides for a 
elosed-shop for job classifications included there- 
under and contains a ‘‘Sehedule A’’ which sets 
forth the hourly rates for approxinately 54 occu- 
pational classifications in new ship construction, in- 
cluding Machinists. The agreement is signed by 
the employers to be covered and by the various 
international craft unions, including the Interna- 
tional Association of Machinists. 


Q. (By Mr. Janigian): Mr. Rotell, at this 
meeting of January 25th, did or didn’t—L’ll with- 
draw that. At this meeting of January 25th, 1945, 
what did Mr. Lehaney say on the subject of A.F.L. 
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machinists reporting to the Graham Ship Repair 
Yard for work and being turned away? 

A. Well, he made quite a holler about it, and 
he laid the responsibility on supervision in the yard. 

@. I mean, what did he say, just tell us that; 
you say responsibility. We want to know what he 
sald, to whom did he lay the responsibility ? 

A. He laid the responsibility to the hull super- 
intendent, Mr. Close, and also the machinists Se 
intendent, Mr. Rogers. 

Q. What did he say with resnect to Mr. Close 
and Mr. Rogers? 

A. That they would not hire them. 

Q. He said they would not hire A.F.L. ma- 
chinists ? 

A. Would not hire A.F.L. machinists. 

Mr. Janigian: I think that is all. 

Trial Examiner Myers: Anv cther questions, 
gentlemen ? 

Mr. Royster: No more. 

Q. (By Trial Examiner Myers): Now, do you 
consider your [250] contract with General Engi- 
neering & Dry Dock Company, Columbia Machine 
Works, Pacific Dry Dock and Repsir Company, and 
United Engineering Company, and Moore Dry Dock 
Company, and Matson Navigation Company, as 
having been abrogated ? A No, sin 

Q. Do you consider your contracts with any 
other compames where you don’t supply machinists 
as being abrogated ? 

A. We don’t consider it abrogated. The agree- 
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ment is in full force and effect. There has been 
hearings held on the question of the machinists, 
which has quite a lengthy history behind it, and 
on account of the decisions that were handed down 
and what transpired at the time, we were in no 
other position but to abide by the decision handed 
down. 

Q. Handed down by whom? 

A. By the War Labor Board. 

Trial Examiner Myers: Any other questions, 
gentlemen? . 

Mr. Sapiro: Just one other question. 


Reeross Examination 


Q. (By Mr. Sapiro): There was one decision 
handed down by the National Labor Relations 
Board in which this identical question was raised, 
and it was against the contention of the A.F.L., 
particularly the Bay City Metal Trades Council, 
isn’t that correct? 

Mr. Janigian: You have in mind the Bethlehem 
Alameda ease as to the unit being set up. 

Mr. Sapiro: Yes, it’s a matter of record. 

Mr. Janigian: The Board knows that. 

Trial Examiner Myers: We’ll go into the law 
later. [251] Anv other questions of this witness? 

Mr. Janigian: No. 

Trial Examiner Myers: You’re excused sir. 

(Witness excused. ) 
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called as a witness by and on behalf of the Bay 
Cities Metal Trades Council, A. F. of L., being first 
duly sworn, was examined and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, 
please ? 

The Witness: Charles B. Truax. 

Trial Examiner Myers: And where do you live, 
Mr. Truax? 

The Witness: 2242 44th Avenue, San Francisco. 

Trial Examiner Myers: You may be seated, sir. 
You may proceed, Mr. Janigian. 

Q. (By Mr. Janigian): Mr. Truax, do you hold 
a position with the International Association of 
Machinists ? &. Ido. 

Q. What is that position? [252] 

A. Grand Lodge representative. 

Q. What are your duties as Grand Lodge repre- 
sentative, Mr. Truax? 

A. Service the locals in the bay area. 

Q. And you have a particular assignment in the 
bay area? Ze lero: 

Q. What is that assignment? 

A. Administration of Lodge 284 and District 115. 

Q. And I'll ask vou whether or not vou know 
Mr. Graham and Mr. Lehaney? A. i do 

Q. When did you first meet Mr. Graham and 
Mr. Lehaney? A. January the 4th. 

Q@. You were here in the hearing room when 
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some testimony was given as to a meeting held on 
January the 4th, 1945? Ae What is seh, 

Q. And Mr. Rotell testified to such a meeting? 

A. Yes. | 

@. Were you present at that meeting? 

A. I was. 

Q. Will you tell us briefly what was said at that 
meeting, particularly by My. Al Wynn, A. T. 
Wynn? 

A. There were two meetings held that morning, 
I think the first one was called for 8 o’cloeck, which 
was confined to representatives of the American 
Federation of Labor affiliates. At that meeting the 
machinists were asked if they could supply the men. 

Q. Who asked that, who made that statement? 

A. Al Wynn. 

Q. Al Wynn asked the machinists if they could 
supply the men? A. That is right. 

Q. What did Al Wynn say with respect to this 
Graham Ship Repair Yard? 

Said they had a signed agreement there. 
Yes, asked you if you could supply the men? 
That is right. 
And then what 
What our position was on it, and I told him 
we could supply the men and would supply the men. 

Q. That was asked specifically of the. machinists 
representative, is that right? 

A. That is right. There was three representa- 
tives of the machinists there, and I spoke for the 
three. 


me ace 
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Trial Examiner Myers: Did M1. Wynn say how 
many men you were supposed to supply? 

The Witness: No, sir. 

Trial Examiner Myers: Did you ask him? 

A. I asked him approximately how many men 
it would take and he said that as the organization 
or the company growed that it would probably i 
up to 150 or 200 men. 

Q. (By Mr. Janigian): Now, that morning was 
there another meeting with Mr. Graham and Mr. 
Lehaney ? 

A. There was, following that meeting. 

Q. Following that meeting the same morning? 

A. I made a telephone call and went downstairs, 
they said the meeting would be in a room down- 
stairs. I went downstairs [154] to this meeting, 
and everybody was present there waiting for me 
to appear, and Mr. Graham and Mr. Lehaney 
were—I was introduced to them, those two people, 
that was my first meeting of the two, to my knowl- 
edge. 

Q. Now, what was said at that time about an 
agreement ? 

A. Well, at that time again the machinists were 
asked, and they were asked by Mr. Graham and 
Mr. Lehaney if they could supply the men, and if 
they would supply the men. 

Q. What men did they have in mind? 

A. The machinists. 

Q. And what did you say when they asked you 
whether you could supply the men? 
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A. Isaid we could and we would. 

Q. Was there any mention made of the facet that 
an agreement had previously been signed ? 

A. There was. 

Q. Who made that mention of that fact? 

A. Mr. Rotell brought that up in this manner: 
That he asked My. Graham if Mr. Lehaney had the 
authority to handle the labor relations and had the 
authority to sign the agreement which he had 
signed, and Mr. Graham said that he had, did. 

Q. Now, was there any mention made cf the 
number of machinists who were to be supplied ? 

A. There was. 

Q. How many? 

A. I asked them to give us reasonable time in 
which to supply these men, they expected top crafts- 
men, and he said, ‘‘Well,’’ he said, ‘‘we’ll need 
twenty-five or thirty men by [255] next week, and 
at least : 

By Mr. Royster: May I interject here. I’m 
not quite clear as to whom the witness is testifying 
about at this moment. 

Q. (By Mr. Janigian): Who made that state- 
ment, Graham or Lehaney ? 

A. Both Graham and Lehaney. 

Q. Twenty-five you say? 

A. Twenty-five or thirty. 

Q. By next week? 

A. By next week, that it would require at least 
twenty. I said, ‘‘Twenty-five or thirty men is quite 
a few men to pick up right like that.”’ 
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Q. And following that meeting did you then take 
steps to have men dispatched to the Graham Ship 
Repair Yard? A. I did, I had prior to that. 

@. You had prior to that meeting? 

A. That is right. 

Q. Had you dispatched men to the Graham Ship 
Repair Yard? 

A. I had sent men down there prior to that. 

Q. And then were those men put to work? 

A. They were not. 

Trial Examiner Myers: When did you first send 
some men? 

The Witness: Some time in the latter part of 
December. 

Q. (By Mr. Janigian): Now, in January had 
you sent any one to the yard? 

A. I did, I sent two men. I think it was on the 
morning of the 5th, I think, by golly, come to think 
of it, this one man was sent down there on the 
afternoon of the 4th. [256] 

Q. The same day that you had the meeting? 

™ Im quite sure of thai 

Q. Now then, in January the first man who was 
sent from 284 to the yard for Graham Ship Repair 
Yard for work was on the afternoon of January 4th. 
is that right 2 A. Following this 

@. Mecting, yes. 

A. This meeting, that is right. 

Trial Examiner Myers: Who asked you to send 
men down in December ? 

The Witness: Nobody. 
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Trial Examiner Myers: How did you happen to 
send them down? 

The Witness: I heard about the yard in Decem- 
ber, the latter part of December, a couple of guys 
come up there, telling me about hearing about this 
new yard going to start up, and asked about getting 
a job down there. I said, ‘‘Well, go down and see 
if you can get a job, until we see what is cooking,”’ 
and they come back and reported that there was no 
work down there, and that there was nobody work- 
ing. 

Q. (By Mr. Janigian): What happened to this 
man who was sent on the 4th of January to the 
Graham Yard for work? 

A. He came back, I didn’t talk to the man, the 
dispatcher told me, he says, ‘‘Why,’’ he says, ‘‘no 
use sending men down there. I’ve sent this fellow 
down there.’”’ And the next morning is when [| 
really talked to the dispatcher, and he said, “‘I’ve 
sent two more down, and they have returned,’’ [257] 
he says, ‘* You tell me that they want twenty men 
down there, and they don’t, they’re sending them 
back.’’ The following morning there was one or 
two more sent down, and they bounced back, ac- 
cording to the dispatcher. I called on the telephone, 
I called Graham’s Yard down there to speak to Mr. 
Graham or Mr. Lehaney. They were, I was in- 
formed, in Los Angeles. I asked the girl who was 
next in charge and in regard to hiring men, and 
she referred me to Mr. Bates. I told Mr. Bates 
that the company had made a request of us for 
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twenty men and I had sent men down there and 
they were bouncing back. Now what was the matter. 
He says, ‘‘Well, I don’t know anything about it, 
I’ll refer you to Mr. Close.’’ And Mr. Close came 
to the telephone, identified himself. I told him the 
same story, that the company had requested the 
men, the men had been dispatched, and were com- 
ing back. He said there was no work there in the 
yard for machinists, they didn’t need any. 

Q. And about when was this that you had this 
conversation with Mr. Close. 

A. That was, I’m pretty sure, on the 5th of 
January. 

Q. Following the 5th of January were men still 
dispatched to Graham Ship Repair Yard? 

A. That is right, there was several different 
occasions there were men sent down there. 

Q@. And were any of the men dispatched from 
Local 284 put to work at the Graham Ship Repair? 

A. There were none put to work to my knowl- 
edge until the 25th. [258] 

Trial Examiner Myers: January 25th? 

The Witness: That is right. 

Q. (By Mr. Janigian): After this conversation 
you had with Close on the 5th day of January did 
vou have any further conversations with Mr. Close? 

A. Yes, I have had a lot of conversations, several 
of them maybe in a group. 

Q. Did vou ask him why he wouldn’t put vour 
men to work ? 

A. No, I went to—got in touch with Rotell to 
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follow that out. I immediately got in touch with 
Rotell and said, ‘‘What is the score here, somebody 
is giving somebody the run around.”’ 

Q. And 

A. (Interposing): And Rotell told me he would 
call them up out there. I contacted Rotel] inasmuch 
as it was an agreement by this Bay City Metal 
Trades, and had been authorized by our organiza- 
tions to do as such, that that is where it should be 
handled from. 

Q. Now tell me if you had any further conver- 
sations with Mr. Lehaney on this business of ma- 
chinists being sent down and being turned Bes 

A. Yes, I did. 

@. When did you have that conversation ? 

A. I think that was about the 23rd or 24th, some- 
thing like that. 

Q. Of January? A. Of January. 

Q. In the meanwhile had you had any further 
conversations [259] with Close on this subject of 
your members being sent back after being referred 
to the job? | 

A. I don’t remember whether I did or not. You 
mean between the 5th and the 25th? 

Om that is reht. 

A. Between that period ? 

Q. That is right. 

A. I couldn’t truthfully say. It seems as though 
there was a conversation, but I kind of place it in 
my mind as after the 23rd or 24th. 

Mr. Janigian: That is all. 
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-Trial Examiner Myers: Any questions, Myr. 
Stimmel ? 

Cross Examination 

Q. Well, I thought perhaps that the other union 
men affiliated with the A.F.L., did they report to 
the hiring hall that machinists of the C.I.O. union 
were:employed, and they would report that to you, 
and you had knowledge of that fact? 

-A. That I had knowledge of the fact that there 
were C.I.O. employed in there? 

Q. Yes, as machinists, during the same period of 
time that you were dispatching machinists down 
from your hiring hall [260] and they were refused 
employment ? 

A. Well Mr. Graham, trying to straighten out 
what 1s in my mind or your mind, Mr. Graham 
stated down there and Mr. Lehaney did, that there 
was two or three machinists in the yard there. 

-Trial Examiner Myers: And when did they 
make that statement? 

The Witness: January the 4th. 

Trial Examiner Myers: Did they say with what 
organization these two were associated? 

The Witness: I don’t know. They asked me 
what disposition would be, made of it, and IT said 
they would follow the same procedure as any other 
man, they would be sent to the hall and redis- 
patched. 

Trial Examiner Myers: Did they tell you that 
they were C.1T.0. men? 

The Witness: No, I don’t know whether the 
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statement was made, or I was given the impression, 
that two of them were 68 members, Lodge 68 I.A.M. 
affihated with the American Federation of Labor. 
Q. (By Mr. Royster): Does Local 284 Inter- 
national Association of Machinists supply machin- 
ists to any ship repair yard in Alameda County? 
A. To any ship yard? 
Any ship repair yard. A. Yes. 
In Alameda County ? A. Yes. 
Which one? 
Graham, I know of. 
Do you know of any others? 
Not right off hand. 
Is your organization the International As- 
sociation of Machinists signatory to Council’s Ex- 
hibit No. 1, this ship repair agreement? 
A. As far as I know they are. J never seen 
them sign it. 
Q. What was your answer? 
A. Isaid as far as I know they are, I never seen 
them sign it. 
Q. Well, as far as you know they are not then, 
is that a fair inference from your answer? 
A, No. I say as far as I know they are, but I 
never [262] witnessed the signature. 


OPoOPrPoo} 


Q. Can you show me any place in the book where 
International Association of Machinists appears as 
a signer to any of those agreements or supplemental 
agreements ? 7 

A. I don’t know whether it’s in this one or not. 
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I know I have one that is signed by George C. 
Castleman, International Vice President. 

Q. My question is as to this one, is it in there? 

Mr. Janigian: Castleman is in the new ship con- 
struction agreement. 

Trial Examiner Myers: What one have you got, 
have you got it with you? 

The Witness: No, I’m sorry I have not. 

Trial Examiner Myers: You’re not referring to 
the master agreement covering new ship eonstrue- 
tion, are you? 

The Witness: Yes, there is one like that, and 
then there is one lke this one too, I’m pretty sure. 

Trial Examiner Myers: Well, the document 
speaks for itself. 

Mr. Royster: All right, the witness doesn’t know. 

Mr. Janigian: However, I might make the state- 
ment, as Couneil’s Exhibit No. 1 and No. 2 show, 
this Paeifie Coast master ship 

Mr. Sapiro: I object to your arguing. 

Mr. Janigian: Wait a minute, I’m making a 
statement, I have a right to make a statement. 

Trial Examiner Myers: Let him make his state- 
ment. 


Mr. Janigian: The Paeific Coast master ship 
agreement [263] which was dated April Ist, but 
which was actually signed on April 25th, is inserted 
in this document, but the signatures are deleted, the 
siguatuves, original signatures in office files. 1 had 
a photostatic eopy of that agreement that was 
signed, and that contains the signature of the In- 
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ternational Association of Machinists and Mr. 
Castleman. J’ll furnish that photostatic copy in 
evidence. 

Mr. Royster: Well, the answer to my question 
as to Council’s Exhibit No. 1 is that the witness 
- doesn’t know, that they’re not a signatory to it, is 
that correct, but that he has never seen a signature 
affixed. The record will show. 

Trial Examiner Myers: Well, proceed with the 
examination. 

Q. (Mr. Royster): What is the membership of 
284, Mr. Truax, Local 284? 

A. I couldn’t tell you exactly. 

Q. Could you tell me approximately ? 

A. Sixteen or seventeen hundred. 

Q. Do you know what—does Local 284 admit. to 
membership any but journeymen machinists? 

A. Sure. 

Q. Do you know what percentage of that six- 
teen or seventeen hundred are journeymen ma- 
chinists. 

A. No, I ecouldn’t tell you exactly, I can give 
you my estimate. 

Q. What would your estimate be? 

A. My estimate would be that there would be 
around a thousand. 

Q. That were journeymen? [264] A. Yes. 

@. Where are the 

A. Better than that even. 

Q. Is there one employer who employs the bulk 
of the membership of Local 284? 
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A. J don’t know if 284 1s on trial or not. 

Q. It’s not on trial at all. I’m just looking for 
information. 

Mr. Janigian: Wait a minute, I was going to 
interpose an objection. I don’t see the matenality 
to the question. If you want to inquire into the 
numerical strength of the A.F’.L. machinists lo- 


eals 

Trial Examiner Myers: I'll sustain the objec- 
tion. [265] 

Mr. Royster: I have a stipulation to propose, 
Mr. Examiner, as follows: ‘‘It is hereby stipulated 
by and among the parties to this proceeding, that 
the following named were employed by Graham 
Ship Repair Company on the dates given, and that 
they continued in that employment until 7 p.m. on 
January 25, 1945: Frank Shaffer, hired January 20, 
1945. Gus B. Bernes, Inved January 16, 1945. 
Thomas F. Wright, hired January 22, 1945. Ben- 
jamin F. Clark, hired January 24, 1945. Jim H. 
Clark, hired January 24, 1945. William (Bill) 
Searing, hired 1/23/45. C. W. Lewis, hired 1/25/45. 
Albert Sequeira, hired 1/24/45. It is further stipu- 
lated that the above named were during the month 
of January, 1945, members in good standing in East 
Bay Union of Machinists, Local 1304, C.I.O., and 
that all production and maintenance employees em- 
ployed by Graham Ship Repair Company at its 
Oakland plant in classifications other than machin- 
ists, machinist maintenanee mechanics, machinist 
helpers, machinist apprentices, and machinist 
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trainees from January 2 to January 25, 1945, were 
cleared through and were members of the respec- 
tive A. F. of L. unions affiliated with the Bay Cities 
Metal Trades Council.’’ 

Trial Examiner Myers: Do you so stipulate, Mr. 
Royster ? 

Mr. Royster: I so stipulate. 

Trial Examiner Myers: Mr. Janigian? ~ 

Mr. Janigian: I so stipulate. 

Trial Examiner Myers: Mr. Stimmel?- 

Mr. Stimmel: I do. sa 

Trial Examiner Myers: And Mr. Sapiro? [267] 

Mr. Sapiro: I do. [268] _ 


W. C. GRAHAM, . 
a witness recalled by and on behalf of the Council, 
having been previously duly sworn, was examined 
and testified as follows: 


Direct Examination 

By Mr. Janigian: 

Q. I show you, Mr. Graham, Council Exhibit 
for Identification No. 5, and ask you to identify it. 

A. This is the record of the Graham Ship’ Re- 
pair Company of the number of employees, pro- 
duction employees on the payroll] between the dates 
of January 2nd and January 25th, inclusive, show- 
ing the total number of production employees and 
the total number of machinists employed on the va- 
rious days. 
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Mr. Stimmel: I believe that record is from the 
Ist, [273] including the Ist. 

The Witness: Yes, from the 1st to the 25th, in- 
clusive. 

Q. (By Mr. Janigian): By production em- 
ployees you mean all employees, execlusive of cler- 


ical ? A. And officers. 
(). Executives and supervisory employees, with 
the right to hire and fire? A. That is correct. 


Q. You have one column of figures at the top of 
which you have ‘‘Total Employees.’’ Do those fig- 
ures indicate the total employees, less the machin- 
ists; or does that also include machinists ? 

A. That includes machinists. 

Q. Then the next column, you have ‘‘Total Ma- 
chinists,’’ and that is spelled ‘‘Mach.’’ 

That would be merely the machinists, no one 
else? A. That is correct, and helpers. 

Q. Machinists and helpers, and so on, all those 
in the machinist category ? 

A. That is correct. 

Mr. Janigian: I would like to offer this in evi- 
dence. 

Trial Examiner Myers: Any objection, gentle- 
men ? 

Mr. Royster: No objection. 

Trial Exammer Myers: There being no objec- 
tion, the paper is received in evidence, and I will 
ask the Reporter [274] to mark it as Council Ex- 
hibit No. 5. 

(The document heretofore marked Council 
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Exhibit No. 5 for identification, was received 
in evidence. ) 


COUNCIL’S EXHIBIT No. 5 
GRAHAM SHIP REPAIR CO. 


3/19/45 
January Total Emp. Total Maeh. 
1 
2 8 0 
3 19 3 
4 36 3 
5 42 3 
6 41 3 
a 10 1 
8 67 3 
9 80 3 
10 87 3 
11 97 3 
12 108 3 
13 106 3 
14 97 2 
15 ey 3 
16 161 4 
17 165 4 
18 171 4 = 
19 174 4 
20 186 5 
21 180 4 
22 DOH, 6 
23 200 a 
24 212 10 
25 °225 16 
26 
27 
28 
29 
30 


oo 
_~ 
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. ‘Priak Examiner Myers: Are there any other 
questions ? 

Mr. Janigian: No other questions of Mr. Gra- 
ham ? ay 

Trial Examiner Myers: Do you gentlemen want 
to ask Mr. Graham any questions? 

Mr. Royster: Ihave a few questions I would like 
to ask him about that payroll. 

Trial Examiner Myers: Very well, go ahead. 


Cross Examination 
By Mr. Royster: | 

Q. Mr. Graham, under the heading of ‘Total 
Machinists,’’.on January 7th appears the figure 
7 What significance has that figure ‘‘1’’ with 
respect to January 7th? 

A. That was probably a Sunday. 

Q. Does the ‘‘1’’ mean that on that day there 
was Just one machinist working ? 

A. That is correct. 

(. It does not mean on that date there was only 
one machinist on your payroll ? 

A. That is correct. 

Trial Examiner Myers: You had three on that 
date? 

The Witness: That is correet, yes. 

Trial Examiner Myers: ‘The 7th was a Sunday. 

The Witness: Yes. 

Q. (By Mr. Royster): Well, again, the 14th 
is a Sunday, and the column of ‘Total Machin- 
ists’’ shows 2. On the previous day and on the 
succeeding day it shows 3. 
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A. That is the same situation. The 14th being 
a Sunday, we had two machinists, a total of 97 pro- 
duction employees. 

Q. But it does not mean that one foarcleCiie 
had been dropped from the payroll ? 

A. That is correct. [276] 


—_—_ 


ALFRED T. ROGERS, 


a witness called by and on behalf of the Respond- 
ent, being first duly sworn, was examined and tes- 
tified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name, sir? 
The Witness: Alfred T. Rogers. 
Trial Examiner Myers: Will you spell your last 
name for the Reporter, Mr. Rogers? 
The Witness: R-o-g-e-r-s. 
Trial Examiner Myers: Where do you. live, } Mr. 
Rogers ? oe iat | 
The Witness: Berkeley, 2419 Durant nae 
Trial Examiner Myers: You.may proceed, :Mr. 
Stimmel. | ,. a x 
Q. (By Mr. Stimmel): Mr. Rogers, I show you 
this paper. Are you familiar with that record? 
A. Well, I went to work there the 22nd..of Jan- 
uary. 
Q. You went to work the 22nd?. a 
A. That is right. 
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@. You do not know then what happened before 
that? A. No. 

Q. On the 22nd, on the date specified on this 
document, thereafter did you requisition the ma- 
chinists that were hired? 

A. Well, not directly. That was done by the 
machinists’ leaderman. 

Trial Examiner Myers: The machinists who? 

The Witness: Leaderman. 

Q. (By Mr. Stimmel): Who is the machinists’ 
leaderman ? 

A. J never did know him long enough to know 
his name. 

Mr. Smith, do you know? 

Trial Examiner Myers: If you do not know, 
just say you don’t know. 

Q. (By Mr. Stimmel): Mr. Rogers, do you 
know to your knowledge whether any of these ma- 
chinists employed during the period since you were 
superintendent of machinery were A. F. of L. ma- 
chinists, whether they were all C. I. O. machinists ? 

A. I don't know. 

Q. Mr. Rogers, you attended the meeting of 
the Metal Trades Council on January 16th, did 
you? A. Yes, I did. 

Q. Could you state to the Court, please, the 
statement made at that time as to the purpose of the 
mecting being called ? 

A. Well, yes, we went there to ask the Metal 
‘Trades to release us from the obligation that we 
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evidently had. We wanted te-ask their permission 
to put C.I.O. machinists in there. 

Mr. Janigian: That is January 16th? 

The Witness: I believe that is the date. 

Q. (By Mr. Stimmel): Who made that state- 
ment, Mr. Rogers ? . 

A. Myr. Graham, and Mr. Graham and I before 
we went there, [278] Mr. Graham made that state- 
ment that we were going over to ask the permission 
of the Metal Trades to release us from this agree- 
ment. Mr. Graham made that statement to me. 

Q. After you arrived at the meeting, was such 
an announcement made by Mr. Rotell? 

A. Not to-my knowledge, I don’t remember 
that. 

@. Did any official connected with the Metal 
Trades Council make a statement at that meeting 
in your presence to the effect that the meeting was 
ealled for the purpose you mentioned heretofore? 

A. No. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Any questions, Mr. Ja- 
nigian ? 

My. Janigian: No. 

Trial Examiner Myers: Mr. Royster? 

Mr. Royster: No questions. 

Trial Examiner Myers: What was said at that 
meeting of January 16th and by whom? 

The Witness: By whom? 

Trial Examiner Myers: Yes. 

The Witness: Well, it was agreed that the A. 
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I’. of L. were going to use their prestige to get 
work, get ships for Graham Ship Repair. 

Trial Examiner Myers: Is that all you remem- 
ber that was said? [279] 

The Witness: Oh, no. 

Trial Examiner Myers: Tell us everything you 
remember that was said and who said it. 

The Witness: Well, Mr. Graham made the state- 
ment that if he wasn’t released from this agree- 
ment, it was putting him in a position where he 
could not supply, and he asked the meeting to, 
on the strength of that, to release him, and it was 
promised by the A. F. of L. that they were to do 
everything in their power to give him men and 
work. They were even going so far as to try to get 
work from Washington. 

Trial Examiner Myers: What agreement did 
Mr. Graham want to be released from? 

The Witness: The supposed agreement that the 
A. F. of L. machinists were working in the yard. 
That was the agreement he wanted to be released 
from. 

Trial Examiner Myers: When did you start 
your connection with the company ? 

The Witness: The 22nd of January. 

Trial Examiner Myers: What was your job? 

The Witness: Marine Supermtendent. 

Trial Examiner Myers: Are you still Marine 
Superintendent ? 

The Witness: That is right. 
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Trial Examiner Myers: How did you happen to 
be at this meeting on January 16th? [280] 

The Witness: I was invited by Mr. Graham. 

Trial Examiner Myers: That was prior to your 
employment ? 

The Witness: Oh, the 16th—wait a minute—no, 
I wasn’t to a meeting on January 16th. 

Trial Examiner Myers: When was the meet- 
ing? , 

The Witness: I wouldn’t know what date it 
was. It was after the 22nd of January. 

Trial Examiner Myers: Was it after the 25th 
of January? | 

The Witness: Maybe after that. 

Trial Examiner Myers: What is your best recol- 
lection? 

The Witness: I wouldn’t know. 

Trial Examiner Myers: Well, you started there 
on what day of the week with the company ? 

The Witness: On a Monday. 

Trial Examiner Myers: Do you remember 
whether that meeting was held during the first 
week of your employment? 

The Witness: No, I don’t. 

Trial Examiner Myers: Do you remember there 
was some trouble at the plant there about the C.!.O. 
machinists and the A. F. of L. machinists being 
there on the same day? 

The Witness: Yes, there was that. I was there 
then. 

Trial Examiner Myers: Do you remember the 
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A. I’. of L. machinists started coming into the plant 
on the 25th of January ? [281] 

The Witness: That is right. 

Trial Examiner Myers: Was this meeting after 
that or before that? 

The Witness: After that. 

Trial Examiner Myers: How long after that? 

The Witness: Well, now, several days, I 
wouldn’t know exactly. [282] 


RAYMOND H. LEHANEY, 


a witness called by and on behalf of the Bay Cities 
Metal Trades Council, A. F. of L., having been duly 
sworn, was examined and testified as follows: 


Direct Examination 


Trial Examiner Myers: What is your name? 

The Witness: Raymond H. Lehaney. 

Mr. Janigian: How do you spell your first 
name ? 

The Witness: R-a-y-m-o-n-d. 

Q. (By Mr. Janigian): What is your occupa- 
tion, Mr. Lehaney? 

A. Public Relations Director for the Western 
Congress of ‘Teamsters covering the eleven West- 
ern States. [288] 

Q. Are you employed by the Graham Ship Re- 
pair Company ? A. That is right. 
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Q. When were you first employed by that firm 
and in what capacity? 

A. Approximately around the week of Decem- 
ber, the 21st or 22nd, I guess, in the capacity of 
Labor Relations man. 

Trial Examiner Myers: 1944? 

The Witness: 1944. 

Q. (By Myr. Janigian): Where were you em- 
ployed ? 

A. In Los Angeles. 

Q. You were employed by whom? 

A. By Mr. Graham. 

Q. And at the time of your employment did Mr. 
Graham tell you what your duties were to be? 

A. Yes. My. Graham said that the duties would 
involve labor relations and that he wished the 
yard to go along very well; that he intended to 
start here and wanted someone familiar with la- 
bor relations to handle labor relations. 

@. And will you state just what you were to do? 

A. Well, I asked Mr. Graham what the duties 
would involve and he said I would have full 
charge of everything to do with the Unions, and 
the harmony between Union and Management. 

Q. Was there any statement made with re- 
spect to the signing of a collective bargaining 
agreement in the course of your discussions with 
Mr. Graham? [289] 

A. No, not at that time. 

Q. Did you have any subsequent conversations 
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with My. Graham on the subject of signing a eol- 
lective bargaining agreement ? 

A. Yes, we have had several discussions on the 
signing of the agreement. 

Q. Did you have a conversation with Mr. Thomas 
Rotel some time in December or the early part of 
January, 1945? 

A. Shortly after Christmas, I don’t recollect 
whether it was on the 27th or 28th; I contacted 
Mr. Rotel and advised him that I had been re- 
tained by Mr. Graham to act as Labor Relations 
man for his shipyard, and that I would like to know 
all the necessary things pertaining to the Metal 
Trades agreement that was in operation in the 
area. 

Q. I see. And you spoke with him over the 
telephone, did you? A. Yes, I did. 

@. And what was said with respect to an agree- 
ment by Mr. Rotel or by you? 

A. Well, I believe Mr. Rotel at that time said 
that that was quite tentative and that perhaps we 
had better wait until things were actually under 
way and the yard was a physical actuality. 

Q. Well, had Mr. Graham purchased, or taken 
possession of the yard at the time you talked with 
Mr. Rotel? [290] 

A. Well, of course, I didn’t know about Mr. 
Graham’s financial arrangements in New York, be- 
eause all T had to do was labor relations. 

Q. No; did you know if he had taken possession, 
whether operating ? 
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A. No. Oh, yes, he had taken possession of the 
yard, I think, but if you mean if there was work 
on the boats at that time, or anything, no. I believe 
two or three retainers there. 

Q. No work on the boats? 

Trial Examiner Myers: What do you mean by 
‘‘vetainers ?”’ 

The Witness: I mean certain people left over 
from the previous yard, the Judson Pacific Yard, 
where Mr. Johnson was, who were kept on at that 
time. Mr. Jim Close was one of them, and Nick 
Curzon, and Richards, I believe. 

Q. (By Mr. Janigian): On January 2, 1945, 
did you have a conversation with Mr. Thomas Ro- 
tel and Mr. A. T. Wynn of the Bay Cities Metal 
Trades Council? 

A. Yes, I did. 

Q. Where was the conversation held? 

A. At the Metal Trades Council at the Labor 
Council. 

Q. In San Francisco? Bh TAN a aie he ralelit, 

Q. And what was said by either Mr. Rotel or 
Mr. Wynn? 

A. We discussed the various clauses in the con- 
tracts, etc., and Mr. Rotel and Mr. Wynn pointed 
out to me that the contract [291] was exactly simi- 
lar to the contracts established by the A. F. of L. 
in all the other vards in the area and that it was 
the standard Metal Trades agreement, to which 
would be attached the supplemental agreement cov- 
ering ship repair as differentiated from ship con- 
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struction. At that time Mr. Rotel said that the 
standard contract forms were not available as they 
were at the printer’s, but he had the small grey- 
backed books. 

Q. Did he show you the small grey-backed book ? 

A. Yes, he did; he gave me several. 

@. He gave you several? 

Q. I now show you Council’s Exhibit No. 4 and 
ask you if that was the book that Mr. Rotel showed 


you? A. That is the book. 
@. You say he gave you several copies? 
A. Yes, he did. 
Q. At the time did you sign any agreement ? 
A. Yes; we discussed the thing quite fully and 


we signed an agreement on a piece of paper such as 
this, to which this book was attached. 

Trial Examiner Myers: Wait a minute. Which 
booklet did he show you? Was it Couneil’s No. 4 
or Council’s No. 1? 

Mr. Jamigian: Excuse me; that is right. It is 
No. 1. 

The Witness: Yes. [292] 

Mr. Janigian: Council’s Exhibit No. 4 is the 
new construction. 

Q. Now I show you Respondent’s Exhibit No. 
1 and ask vou if you recognize that document ? 

A. Yes. 

Q. Tell us what it is will you? 

A. Tis is the document that I signed; that is 
my signature on the thing. That is from the Gra- 
ham Ship Repair and I signed it in the office of 
the Metal Trades Council. 
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Q. Did you receive a duplicate original of this 
Respondent’s No. 1? I mean, did you have another 
one like this? 

A. I asked him for copies; we had three extra 
Copies of it. 

Q. Did you have a signed copy for your files? 

A. Yes. In fact, we had I think four signed all 
together, one for their files, and I think we had 
two for our files. : 

Q. You had two for your files; was there at- 
tached to it, or to the copies you had, a copy of 
Council’s Exhibit No. 1 which is the small booklet? 

A. That is right, the gréy-backed booklet. 

Q. Prior to signing Respondent’s Exhibit No. 
1 had you discussed with Mr. Graham the advisabil- 
itv of signing an agreement with the Bay Cities 
Metal Trades Council? 

A. Yes, I pointed out to him that in order to 
operate in the territory that an agreement cover- 
ing what was embodied [293] in this grey-backed 
booklet would have to be gone into, and on account 
of that fact Mr. Graham and I came over to San 
Francisco because I wanted him also to meet with 
the Council and give his version of our relation- 
ship. 

Q. But prior to signing Respondent’s Exhibit 
No. 1, the first agreement, had you discussed with 
Mr. Graham the advisability of signing such an 
agreement ? A. Yes. 

Q. What discussion did you have with him on 
that subject? 
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A. Well, we discussed the A. F. of L. agreement 
and the way in which the mode of operations in 
the Bay Area was handled, and I specifically 
brought out the fact to My. Rotell the fact that 
in talking to him before he had advised me that 
the Metal Trades agreement was a_ closed-shop 
agreement which at the time included every craft 
in the A. F. of L. 

Q. What had Mr. Graham told you with respect 
to any agreement as to whether or not you were 
to sign any such agreement prior to January 2d? 

A. Oh, I think Mr. Graham will agree that he 
gave me full authority to sign on all agreements. 
As a matter of fact in Los Angeles in December 
when I was first hired there that was one of the 
specific questions I asked Mr. Graham, as _ to 
whether or not I would have full authority to sign 
and act as Labor Relations Director, because other- 
wise I couldn’t take the job. Mr. Graham, in the 
presence of another witness, [294] Mr. Tuohy, who 
was with me at that time, told me I would abso- 
lutely have authority to sign; that it was not his 
habit in handling men to interfere with delegated 
authority that he had given out. 

Trial Examiner Myers: Are you still in the 
employ of Graham Ship Repair? 

The Witness: Yes. The agreement that I had 
with Mr. Graham was a very flexible agreement, a 
verbal agreement between the two of us because 
of that fact that I was not, or that I did not wish 
to leave my employment down there with the West- 
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ern Conference. Mr. Graham said, ‘‘Whenever I 
need you here you will be here, and otherwise you 
will be on your own time,’’ so I have never been 
advised by Mr. Graham to the contrary. 

Q. (By Mr. Janigian) Now, Mr. Lehaney, you 
mentioned a meeting on January 4th; this meet- 
ing was held—— 

Trial Examiner Myers: He didn’t mention a 
meeting in January. 

The Witness: I mentioned January 2d. 

Mr. Janigian: I believe he mentioned it. Any- 
way, let it go. 

Q. (By Mr. Janigian) You made mention of 
the fact, I believe, that you wanted to have Mr. 
Graham meet the boys, or words to that effect. Was 
there a subsequent meeting at the office of the Bay 
Cities Metal Trades Council? [295] 

A. Yes. There were certain questions asked me _ 
by the Metal Trades Council pertaining to opera- 
tion and ownership, ete., which I was unable to an- 
swer because I was not entirely familiar with Mr. 
Graham’s financial arrangement regarding the yard. 
Therefore, I thought it would be necessary for 
him to be over there with me. Also to acquaint the 
gentlemen of the Metal Trades Council with the 
fact that I had full authority to act, ete. and in 
order to keep our relations harmonious. 

Q. Was there such a meeting held? 

A. Yes; the entire Metal Trades Council met 
upstairs, as I understand, and Mr. Graham and 
I waited in the office while the meeting went on. It 
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consumed some hours of time I believe, and then 
Mr. Rotel informed us that a sub-committee had 
been set up from the big meeting to meet with us 
in the library downstairs. So Mr. Graham and J 
went down stairs and met with,—well, I don’t know 
the names of the gentlemen we met with now,— 
but I would say there were seven or eight and they 
identified themselves as International men. 

Q. I see. What was discussed at this meeting? 

A. The contract was discussed. Mr. Graham was 
asked certain questions about the operations and 
management, ete., of the plant and when we in- 
tended to get going, and how many machinists he 
would need, and whether or not the A. F. of L 
could supply the machinists that they stated they 
insisted [296] on in the contract. 

Mr. Sapiro: Pardon me, will you repeat that? 

Trial Examiner Myers: Will the Reporter read 
the question? 

(The question was read by the Reporter.) 


Q. (By Mr. Janigian) What did Mr. Graham 
say as to the number of machinists he would need? 

A. I think he said at the time he would need 
about thirty machinists and ultimately, when the 
vard built up, around eighty machinists. 

Q. What did the A. F. of L. representative say 
they could or could not supply? Did they say they 
could or could not supply the number of machin- 
ists ? 

A. Well, there was a gentleman there from the 
Machinists’ Union—I can’t think of his name; oh, 
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yes, a Mr. Truax—My. Truax, and he stated that 
they could supply the A. EF. of L. machinists and 
that they would immediately start sending them to 
the yard, but he could not get the entire amount 
within the time, within the next day or two; that 
it would probably take a little longer. 

Q. I asked you, Mr. Lehaney, whether or not 
you advised Mr. Graham subsequent to your dis- 
cussion of Respondent’s Exhibit No. 1 that you 
had signed such an agreement. 

A. Mr. Janigian, your ‘‘Respondent’s No. 1” is 
somewhat confusing in my mind. [297] 

Q. This document which I showed you; the first 
that was signed on January 2. Did you advise Mr. 
Graham that you signed this? 

A. Yes; Mr. Graham knew that I signed it. 

Q. Did you tell him? 

A. Sure, and I brought over the grey-backed 
book, such as this. I had been given about eight 
or nine by Mr. Rotel. 

Q. Did you give Mr. Graham copies of the 
erey-backed book? 

A. Yes. He had a copy; also to Nick Curzon, 
the foreman over there; also gave a copy to Jim 
Close, and there was one other copy which I gave 
to Mr. Bates. 

Q. Did you give to Mr. Graham a copy of this 
document which is Respondent’s Exhibit No. 12 

A. No, because at that time that was the only 
one there was outside of the one for om files and 
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the one the Metal Trades Council had. That is all 
there was. 

@. But you did have one for your files? 

A. That is right. 

Q. Did you earry it with you, or was it among 
the records of the Graham Ship Repair Company ? 

A. I had it over in the yard. 

‘Trial Examiner Myers: Whereabouts in the 
yard? 

The Witness: I gave it to the bookkeeper, Mr. 
Bates, for the files. 

Q. (By Mr. Janigian) I see. Now following 
this meeting [298] of January 4th 

Mr. Sapiro: (interposing) He didn’t say it 
was January 4th. . 

Q. (By Mr. Janigian) When was the second 
meeting? 

A. On January 4th; the meeting of which I 
spoke as meeting upstairs and the sub-committee 
meeting downstairs. 

Q. That is the meeting we had in mind. Follow- 
ing the second meeting were any A. F. of L. ma- 
chinists despatched to the vard, do vou know? 

A. Well, I myself didn’t know that any were 
despatched to the yard at that time, although T 
had gotten into alterecations with Mr. Rotel when 
he informed me that three or four machinists had 
been sent to the yard and refused emplovment, 
and T checked at the yard and couldn’t find any- 
body over there that would say they had sent them 
away. At that time T ealled Mr. Rotel hack and 
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we had a few heated words concerning it. The 
incident happened again with two other men, and 
then Mr. Truax came to talk to me and said that 
he wondered why I wouldn’t take the men on. I said 
that I had seen no men. 

Q. Mr. Lehaney, did you have a conversation 
with Mr. Close on this subject? 

A. Yes, Mr. Close said he had not seen the men 
either. | 

Q. I see. Following this meeting of January 4, 
did you discuss with Mr. Graham the advisability 
of signing a separate [299] agreement with Local 
1304 CIO Machinists’ Union represented by -Mr. 
Smith ? 

A. I don’t believe we discussed the advisabil- 
ity; I think the matter came up and we talked 
about it, and I advised Mr. Graham that I had 
already signed the contract as he had authorized 
me to do with the A. F. of L. and, therefore,. he 
couldn’t also enter into negotiations with the CIO. 

Trial Examiner Myers: What did Mr. Graham 
say about it? 

The Witness: Mr. Graham at that time said, 
“Well, I guess you know what is best in these 
things; the only thing I am concerned with is that 
we get along harmoniously and get the work in 
and out of the yard, and get it done, because I 
have my investment tied up.’’ He wanted to get it 
along, and we left it at that. | 

Q. (By Mr. Janigian) Did vou or Mr. Gra- 
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ham authorize Mr. Close to sign a separate agree- 
ment with Local 1304? 

A. No, I don’t believe Mr. Graham did. 

Q. Did you authorize Mr. Graham to sign such 
an agreement ? 

A. No; as a matter of fact, I told Mr. Close 
that if he were going to sign such an agreement 
he could go ahead and sign it, but I wouldn’t 
sign ile 

Q. Well, were you still the Industrial Relations 
Director at the time you made that statement? 

A. Labor Relations. 

Q. Or Labor Relations? [300] 

A. Absolutely. 

Trial Examiner Myers: You still are? 

The Witness: I still am, as far as I know. 

Q. (By Mr. Janigian) Myr. Lehaney, I show 
you Council’s Exhibit No. 2 and ask vou to look 
at it and tell me if you signed the original of that 
document. 

A. That is the document; that is my signature. 

Q. You signed that document when? 

A. We signed that, I think it would be some- 
where between the tenth and twelfth of January. 
IT am not quite sure of the date. 

Q. I see. 

Trial Examiner Mvers: That is Council’s Ex- 
hibit No. 2, is’ that it? 

Mr. Janigian: Yes. 

Q. (By Mr. Janigian) During the month of 
January did you ever have any conversations with 
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Mr. James Smith, Business Representative of the 
CIO Machinists’ Union? 

A. Yes; I had two or three telephone conversa- 
tions with Mr. Smith and met Mr. Smith in a meet- 
ing in the Graham Ship Yard with Mr. Graham 
present, Mr. Fogel,—F-o-g-e-l, I believe it is— 
and Mr. Close. : 

Trial Examiner Myers: Was Mr. Johnson 
there? 

The Witness: Mr. Johnson, right. 

Q. (By Mr. Janigian) About when was this 
meeting held? [301] 

A. Well, I would say that it would be about 
the 22d or 23d of January. 

Q. And what was discussed at this meeting, 
do you know? 

A. Yes; at this meeting 

Trial Examiner Myers: (interposing) That 
would be January 16th. I think that is the date 
most of the witnesses testified to. 

The Witness: Yes. 

Q. (By Mr. Janigian) What was discussed at 
that meeting? What was said by Mr. Smith and 
what was said by you and the others? Can you tell 
us that? 

A. Yes. Mr. Smith and Mr. Graham talked 
briefly in there. I don’t know what they said.:Mr. 
Graham, Mr. Fogel and myself talked over at the 
tool shed together where we had the meeting and 
we were going to attempt to iron out the situation 
by pointing out to Mr. Smith that we had already 
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signed the A. F. of L. agreement. Mr. Smith said, 
“That is nothing but a backdoor agreement.’’ I 
characterized his remark as a ‘‘lie’’. Mr. Smith then 
said—and I don’t quote him verbatim as I don’t 
remember exactly, but it was to this effect: ‘‘That 
by God the CIO Machinists were going te come 
in and work in that yard; that they were in all 
other yards around there and this yard wasn’t go- 
ing to be any different; that if they didn’t there 
would be a picket line in the morning around the 
Graham Ship Repair Yard.’’ [302] 

Q. Did you say anything to that? 

A. Yes, I told Mr. Smith to put the picket line 
on the yard. 

: Q. Did you have a conversation with Mr. Gra- 
ham on or about the 25th day of January, 1945? 

A. Well, Mr. Graham and I had many conver- 
sations during the time. 

Trial Examiner Myers: This day is when there 
were a lot of machinists, and some were hired 
and some weren't. 

Mr. Janigian: They were A. F. of L. 

Q. (By My. Janigian) The day the A. F. of L. 
machinists reported ? 

A. There were CIO machinists in the vard that 
morning. Mr. Graham and I had been hot on the 
trail of the Richmond Lodge of Machinists, A. F. 
of LL. and wanted more men, and we thought that 
we wanted even more men than they could supply 
at that time; all the men he could possibly shove 
into the yard, to the extent of putting continual 
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pressure on. That morning Mr. Graham suggested 
that we go out and count the cards around the time 
punch out there. We collected the cards and counted 
them and we found that there were—wait a min- 
ute; let me go back a little. We were hollering 
about the absenteeism among the A. F.. of L. ma- 
chinists in the yard; that is what we were holler- 
ing about, and we went out and counted the cards 
and found there were some thirty-two or [303] 
thirty-three: machinists in total in the yard. We 
brought the cards back in and I got on the ’phone 
and called the Machinists’ Union and three of their 
representatives immediately came down. 

Mr. Royster: Specify what they were. 

The Witness: A. F. of L. of Richmond, and 
three of their representatives came down. One of 
the things we said was this absenteeism, this ab- 
sentee condition couldn’t possibly continue because 
the yard couldn’t stand this kind of thing when 
we need machinists. So they started to go through 
the cards, and fourteen of the machinists. were 
found to be CIO machinists from Mr. Smith’s 
local. Mr. Smith had called me on the telephone 
and he said . 

Q. (By Myr. Janigian) (interposing) When 
did he call you? A. I believe that very day. 

Q. On the 25th? 

A. Approximately, I am not sure of the day; it 
could have been the 24th. He said that he had 
been waiting a long time and he was preity tired 


of our temporizing and stalling tacties, ete., and 
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unless something was going to be done, some action 
was going to be taken. I told him at that time we 
had A. F. of L. machinists coming into the yard. 

@. What did he say? 

A. He said, ‘‘I’ll come down and pull the ma- 
chinists right out of there.’’ [804] 

-Q: Did Smith call up the Yard then following 
that statement? 

A. Yes, Mr. Smith subsequently came down— 
I+don’t know how soon—and took the machinists, 
the CIO men out of the Yard. 

-Q. Did the CIO machinists come back to work 
subsequently to that time, do you know? ~ 

A. That I couldn’t say; I don’t recollect. 

Q. Now was there a picket line placed? 

A. No, there was no picket line placed. 

Q. Now from that time on, were the machinists 
that were cleared to that Yard from the A. F. of 
lL. Machinists’ Union 284? 

A. Correct. One machinist put on as Leaderman 
originated out of Local 68 and cleared through 
Richmond Lodge. The name was Renner, I be- 
lieve. 

Q. Now at this first meeting that vou had with 
Mr. Smith, did he say anything to you with re- 
spect to an agreement he wanted Graham Ship Re- 
pair Company to sign with Lodge 1304? 

A. You are talking about the first meeting [ 
had with Mr. Smith? 

Q. Yes. 

A. Well, at that time Mr. Smith was very nice; 
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he came down and said as the Yard was starting 
up he wanted to know if we were going to continue 
with CIO as Johnson had previously, [805] and 1 
said at that time—this was either the second of 
January, or the third, or right close to there— 
that the Yard was barely going, and at that time 
Mr. Smith said he would call back again and con- 
tact us again, ete. 

Trial Examiner Myers: What did you tell him? 

The Witness: We told Mr. Smith at that time 
that we would make up our minds and call him 
back within the next day or two. 

Q. (By Mr. Janigian) That was January 3d? 

A. About the third. It was previously to the 
meeting that Mr. Graham and I had had with the 
Metal Trades Council. 

Q. Did you have any further conversation with 
Mr. Smith with respect to any agreement which 
he wished to have you sign with Lodge 1304? 

A. Only that Mr. Smith on the telephone said, 
—I don’t believe I saw him again outside of the 
time in the tool shed, but I talked to him over 
the ’phone and only to the extent that he insisted 
on the signing of the CIO agreement for the coy- 
ering of the machinists in the Yard. 

@. When was the last time Mr. Smith talked 
to you on the subject of signing the CIO agreement ? 

A. I’d say probably around January 25th or 
26th, at which time Mr. Smith pointed out that a 
portion of our work had to go to the other Yards 
where the CIO machinists were and that when that 
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work got over there there would be a lot of trouble 
[306] about it. 

Trial Examiner Myers: What did you tell Mr. 
Smith during that telephone conversation? 

The Witness: I told Mr. Smith, previous to that 
time, that we had already informed them we had 
signed ‘a complete A. I’. of L. agreement and al- 
ready removed his men. 

"Trial Examiner Myers: You had a couple of 
telephone ealls you said with Mr. Smith. 

The Witness: That is right. 

‘Trial Examiner Myers: Before this meting of 

January 16th? 

The Witness: Yes. Let’s see, we had telephone 
ealls from Mr. Smith, I would say, continually, at 
intermittant intervals. 

Trial Examiner Myers: About the agreement 
that he wanted you to enter into? 

lhe Witness: Yes. His story always was the 
saine; he wished us to sign the agreement regard- 
less. He characterized the A. F. of L. agreement 
as a back-door agreement. 

Trial Examiner Myers: What did vou tell him? 

The Witness: We told—— _ 

Trial Examiner Myers: Who are ‘‘we’’? 

The Witness: I told him—I will clarify that— 
that we had signed a closed-shop agreement with 
the A. F. of L. covering all crafts with the A. F. 
of LL. Metal Trades Council. [807] 

Trial Examiner Myers: Anything else? 
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The Witness: That is all. Mr. Smith and I were 
very short and snappy over the phone. 

Trial Examiner Myers: Did you tell him you 
wouldn’t sign any agreement with him? 

The Witness: I continued to tell him we couldn’t 
because we would be placed in the paradoxical po- 
sition of having signed a closed-shop agreement 
with one and attempting to negotiate an agreement 
with a dual Union. 

Q. (By My. Janigian) Mr. Lehaney, prior to 
January 26th did you discuss with Mr. Graham 
the advisability, or did Mr. Graham discuss with 
you the advisability of signing a separate agree- 
ment with Mr. Smith’s Oakland Union? 

A. I believe the matter was brought up, yes. 

Q. What did Mr. Graham say on the -subject? 

A. Mr. Graham was very worried that the ma- 
chinists that the A. F. of L. was supplying wasn’t 
sufficient to enable him to keep the work going that 
he expected to be in the Yard, and he wondered 
if we couldn’t call up the Metal Trades Council 
and ask them to make a concession to us, meaning 
the Graham Ship Repair Company to abrogate 
the machinists into the agreement with the A. F. 
of L. in order to bring the CIO machinists into the 
Yard. 

Q. And did you take up that request with the 
A. F. of L. Metal Trades Council? [308] 

A. Yes, I did call Mr. Wynn one time and 
talked to him and referred him to Mr. Rotel who 
wasn’t in at the time I called, but subsequently 
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around eleven or twelve o’clock at night he called 
me and | gave him the message and he said, ‘*We’ll 
be perfectly willing; we don’t want to be unreason- 
able; if Mr. Graham wanted to come and meet with 
the Metal Trades Council and explain everything, 
or if there was anything in the contract that in any 
way he felt should be abrogated and state his rea- 
sons the Council would be glad to listen to him. 

Q. Mr. Lehaney, do you recall the meeting that 
was held on the second floor of the San Francisco 
Labor Temple on January 25th, in the afternoon of 
January 25th, at which meeting I was present? 

A. Yes. 

Q. Do you know what was discussed at that meet- 
ing? 

A. At that meeting it was discussed whether or 
not the A. EF. of L. would relent in its position on 
the machinists and the C.T.O. machinists and allow 
the C.L.O. machinists to come in. Mr. Graham was 
asked if there were any reasons he could bring forth 
that would enable the A. F. of I. to consider such a 
proposal, and he advanced his reasons and argu- 
ments at that time, and 

Trial Examiner Myers: (Interposing): What 
were they? 

The Witness: Well, they were that he didn’t 
feel that we were getting enough machinists to take 
eave of the work, [809] and secondly, on the other 


hand, the quality of machinists he declared in his 
estimation was inferior to the C.L0O., and there 
seemed to be, beeanse of some reason or other that 
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he couldn’t put his finger on, a dearth of work to 
come into the yard after the ships that were pres- 
ently in the yard had been sent on their way. 

If I may digress, I may add that at that time the 
ships, the day before and that day, had all gone out 
of the yard. At that time I believe there were only 
two tugs left in the vard, the Sombrero Key and 
Petit*Menen. 

Trial Examiner Myers: What did the A. F. of L. 
say ? 

The Witness: The A. F. of L. reiterated the 
position they had indicated first and pointed out to 
Mr. Graham that in the meeting of January 2d the 
point was brought up about the machinists and that 
it was covering the entire A. F. of L. crafts work- 
ing in the yard, and they felt the reasons he ad- 
vanced at that time—at the time of the meeting I 
am talking about now—were not of sufficient depth 
or character to enable them to abrogate an agrec- 
ment that had been signed in good faith. 

Trial Examiner Myers: Did they say anything 
about what would happen if Mr. Graham didn’t get 
rid of the CIO machinists? 

The Witness: What do you mean ‘‘get rid of the 
CIO machinists’’? [810] 

Trial Examiner Myers: He had some C.I.O. 
machinists. 

The Witness: Not at that time I don’t think we 
had any C.I.O. machinists; only A. F. of L. then. 

Q. (By Mr. Janigian): Well, Mr. Lehaney, on 
the subject of supplying a sufficient number of ma- 
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chinists, what was said by the representative of the 
machinists’ union as to whether or not they had 
been able to supply the yard with a_ sufficient 
number? 

A. The machinists at that meeting stated they 
could supply any number up to a hundred and 
twenty, and pointed out that they had been building 
up the number of machinists that had come into the 
yard and would continue to do so, but the point that 
got to be the main motive of the meeting was the 
idea as to why the ships weren’t going into the 
Graham Ship Repair Yard. 

Trial Examiner Myers: You are sure that this 
meeting took place on January 25th? 

The Witness: Yes, it did. 

Q. (By Mr. Janigian): At that meeting on 
January 25th 

A. (Interposing): It might have been the 24th 
or the 26th, but somewhere in there. 

Trial Iixaminer Myers: The change of machin- 
ists at the plant on the 25th was more or less agreed 
upon in the record; that is why I am fixing the date. 

The Witness: Yes, I think it was about the 25th. 

@. (By Mi. Janigian): I ‘have in mind) the 
meeting at which I was present end which was held 
on the 25th day of January. 

A. The only meeting at which we were both 
present to my knowledge, Mr. Janigian, was that 
meeting. 


Q. January 25th, and at that time was any dis- 
cussion had with respect to the demands that were 
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served upon the Graham Ship Repair Company by 
Mr. Smith? 

A. Yes, Mr. Graham brought out the fact that 
Mr. Smith had been calling him and talking to him 
and telling him that unless the C.1.0O. machinists 
were in the yard, or got back into the yard that no 
repairs would be done in the area. 

Q. I see. Was there any discussion at that 
meeting of a separate agreement to be signed with 
Local 1804? 

A. Yes, it was brought up and mentioned to the 
mH, of L. but the A. F. of L. said they did not see 
it at the time, that there was any reason good or 
deep enough to abrogate the agreement. 

Q. Now you mentioned that Mr. Smith had told 
you on or about the 25th of January that he was 
coming down to pull his men, his machinists. 

A. That was before that, Mr. Janigian, because. 
at the time of our meeting there where you were 
and where I was, at that time there was nothing in 
the yard but A. F. of L. men. The pulling must 
have been done prior to that time, because at that 
time, as a matter of fact, we were laying off men in 
the [312] yard because we had but the two boats 
left in there after the work was done; the day be- 
fore there were four or five boats that went out the 
one day and there was no other work promised in 
the yard, and Mr. Graham felt that was due to the 
fact that probably some influence was being wielded 
by the C.I.O. 

Mr. Stimmel: I object to that. 
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Trial Examiner Mvers: Did Mr. Graham say it? 

The Witness: Yes, and I think he said that he 
felt that unless the A. F. of L. relented in its posi- 
tion it would put him in the spot of losing his in- 
vestment in the vard and all he had worked to build 
up over there. 

Mr. Janigian: J think that is all. 

Tria] Examiner Mvers: Any questions, Mr. 
Stimmel ? 

Mr. Stimmel: Yes, I would like to ask the 
gentleman a few questions. 


Cross Examination 

Q. (By Mr. Stimmel): Mr. Lehaney, when you 
first arrived in San Francisco did you investigate 
the situation in the Estuary District with regard to 
the labor relations possibility for that yard? That 
is, the relation of machinists to those yards and the 
Master Contracts of the A. F. of L. as it affected 
those several yards on the Estuary ? 

cee wees Dadi, 

Q. Did you advise Mr. Graham with regard to 
that situation and the possibility that he might be 
called upon to adhere to [313] the custom that pre- 
vailed in that district? That is, sign a contract 
with the A. F. of L. with regard to all crafts exeept 
mnachinists and go along with the C.1.O. on a new 
eontract ? 

A. No, | didn’t. Could I have the question 
neain 2 

Trial Examiner Myers: Will the reporter please 
read the question ? 


~] 
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(The last question was read by the re- 
porter. ) 


The Witness: I talked to a few of my own 
people. By ‘‘my own people’”’ [ mean the Teamsters 
and Warehousemen in this area. I also talked to 
Mr. Rotel who at the time informed me that this 
was a brand new yard starting up, the Grahain Ship 
Repair, that it came under a different classification 
entirely than the yards already established around 
the place; that undoubtedly there would be no new 
yards start up after that time, and that vard was 
the only yard of that character that would remain 
in the Estuary at that time, and that the A. F. of L. 
felt called upon in this regard to insist upon its 
elosed-shop agreement, as was specified in the Metal 
Trades agreement covered by this blue booklet here 
(veferring to booklet entitled ‘‘Ship Repair Agree- 
ment’’) with the supplemental Ship Repair Agree- 
ment, as had been agreed upon in Portland. 

Q. Did you discuss the situation with Mr. 
Graham before January 2d? 

A. Yes, I did. Asa matter of fact, Mr. Graham 
and I [814] after discussing it—Mr. Graham at that 
time agreed with me—went down and boarded one 
of the landing boats in there, and went up on the 
forecastle and met with Mr. Close who was up there 
at the time. Mr. Close, Mr. Graham and I talked 
for a while, and Mr. Graham asked me to excuse 
him and he and Mr. Close talked together, and then 
we went down the stairs. On the way back up he 


378 National Labor Relations Board vs. 


(Testimony of Raymond H. Lehaney.) 
told me Mr. Close felt we should have the C.1.0. 
machinists in there. 

I might add, briefly, that when I first came to the 
yard Mr. Graham had told me that Mr. Close and 
Mr. Johnson handled quite a bit of personnel of the 
yard and that I might contact a little antagonism 
because I had full charge of the labor relations in 
the yard, but that was not to worry me. 

Q. (By Mr. Stimmel): At the time the discus- 
sion took place did Mr. Graham instruct you to sign 
a contract with both the C.1.O. and the A. F. of L.? 

A. No, he absolutely didn’t. As a matter of fact, 
Mr. Graham told me that I had full authority and 
that he would be guided by my advice in the matter, 
what I thought best for the yard. 

Q@. Did Mr. Close at any time contact you and 
state to you that Mr. Graham had instructed him to 
sign with C.I.0. and checking his authority to do so? 

A. No. I was never conscious of the fact that 
Mr. Graham had stepped over my head in that 
matter at all. This is the [315] first time I ever 
heard of it. 

@. When did you tell Mr. Close that if there 
was a C.I.O. contract to be signed he could sign it 
but vou wouldn’t? 

A. I might say that was somewhere between 
probably January 20th and the 25th, that week. 

Q. Did you at anv time show the eontraet to 
Mr. Graham that you signed, or this preliminary 
agreement, we’ll sav? That is, before you signed it? 

A. Yes, Mr. Graham was familiar with it, and 
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not only this contract but the separate contract we 
discussed, that we executed and signed; I signed it 
while Mr. Graham was standing there with the 
warehousemen and the teamsters, to cover the ware- 
housemen and the teamsters in the yard. At that 
time Mr. Graham said to me, ‘‘Do you want to sign 
it or shall I’’? I said, ‘Well, if you want to, it is 
allright with me.’’ He said, ‘‘ You signed this, so 
you might as well sign this.’’ 

Q. That is different? 

A. Supplemental to this; it covers the teamsters 
and warehousemen who are not covered under this 
agreement, and I merely stated this to show that 
Mr. Graham had delegated the authority to me and 
was familiar with the contracts. 

Q. Did you before signing that document—— 

Trial Examiner Myers: (Interposing): What 
document are you referring to, the one dated Jan- 
unary 2d? 

Mr. Stimmel: Yes. [316] 

Q. (By Mr. Stimmel): Did you before signing 
that document show it to Mr. Graham or discuss 
the contents with him? 

A. Yes, I did. I discussed the contents with 
Mr. Graham and he told me I had full authority 
to go ahead, whatever I thought in the matter. I 
told him it was a regular standard contract enforced 
by the Metal Trades Council in all the shipyards 
in the area. 

My. Royster: Let the record show as to what 
document the witness is referring. 
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Trial Examiner Myers: Respondent’s Exhibit 
Now 1. 

Q. (By Mf. Stimmel): Did you show (omit. 
Graham at the time the document was signed the 
pamphlets that were supposedly or were attached 
to it, to this instrument? me Ves 

Trial Examiner Myers: When did you show it 
to him? 

The Witness: I know that because at the time: 
Mr. Bates, who was the bookkeeper, made up a list 
for me which I was to submit to the War Labor 
Board, the War Manpower Commission, on the 
rates that were to be in effect in the yard, and the 
rates that Mr. Bates made up for me were not 
accurate according to the grey book which I had 
at that time. So I pointed out to Mr. Graham that 
in the grey book the calling was for such and such 
a rate, and that Mr. Bates’ figure did not agree 
with that rate at all. 

Trial Examiner Myers: When did you show the 
contracts [317] to Mr. Graham? 

The Witness: Mr. Graham saw the contracts 
when I signed them. 

Trial Examiner Myers: Was he there on Jan- 
wary 21? 

The Witness: When I signed the agreement? 

Trial Examiner Myers: Yes. 

The Witness: No, he wasn’t. 

Trial Examiner Myers: When did vou show 
them to him? 


The Witness: I discussed it with him previous 
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to that time and previous to the signing of the con- 
tract on the 12th which was to take the place of this 
one. This came back again. Mr. Graham was fully 
cognizant of the fact I was signing it and he author- 
ized me to do so. 

Trial Examiner Myers: When was the first time 
that you saw this little grey book, as you eall it? 

The Witness: On the morning of the second of 
January at a meeting ai nine o’clock with Mr. Rotel. 
I took this book over across the Bay. 

Trial Examiner Myers: That was the first time 
that you saw it? 

The Witness: That is right. 

Trial Examiner Myers: Then you didn’t discuss 
it with Myr. Graham prior to January 2d, is that 
right ? 

The Witness: That is right. 

Q@. (By Mr. Stimmel): Did you read the con- 
tents of the [318] pamphlet before you signed it? 

A. Entirely? 

Q. Yes. A. No, I didn’t. 

Q. Did you know what was in it? 

A. Yes, I did. 

Q. How did you know what was in it if you had 
never read it? 

A. First of all, I had been advised by a team- 
ster returning as to the full contents in the matter, 
consulted with our warehousemen and teamster's 
who are known as signatories, but supplemental to 
the Master Agreement up in the area as to the 
quirks and kinks in it. 
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Q. How did you know that was the document 
you discussed with your attorney ? 

A. Tf I disagree with what my attorney told me 
I either call him a ‘‘liar’’ or get a new attorney. 

Q. There could be a mistake. 

Mr. Janigian: Now he is arguing with the wit- 
ness. I object. 

Trial Examiner Myers: I will sustain it. 

Q. (By Mr. Stimmel): My. Lehaney, on what 
date were you last at the shipyard ? 

A. I was over at the shipyard about February 
14th. 

Q. What date were you there previously ? 


A. I had been there probably around the 6th, 
or the 8th. [319] 


Q. You hadn’t been there between the 8th and 
the 25th of January? 

A. Iama little confused. I wonder if you could 
state 1t again. 


Q. When were you last at the Graham ship- 


yard? A. February 14th. 
Q. What date previous to February 14th were 
you at the shipyard? A. I beg your pardon? 


Q. What date previous to that were you at the 
shipyard ? 

A. Approximately around the 6th or 7th or 8th, 
around there somewhere. 

Q. Were you at the shipyard on January 25th? 

A. Yes. That was the date of the meeting in 
San Francisco. As a matter of fact, I had lunch 
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that day with the plant manager; came over with 
him. 

Q. Well, on that date, did you instruet Mx. Close 
to the effect that if the machinists, C.I.O., were not 
discontinued that there would be a strike? 

A. At that time I don’t think I was talking to 
Mr. Close. 

Q. You didn’t have any conversation with him 
on that date? 

A. No, Mr. Close didn’t talk to me over there 
after the first period of our talking back and forth 
other than to say ‘‘good morning’’ and ‘‘good eve- 
ning.”’ 

@. Did you have a conversation on that day with 
Mr. [320] Graham? 

A. Yes, I talked with Mr. Graham very many 
times. 

@. Did you discuss the matter of the C.I.O. ma- 
chinists being in the yard at that time? 

A. At that time to my knowledge the C.I.0O. ma- 
chinists were not in the yard. 

Trial Examiner Myers: You have your dates a 
little mixed; they were in the vard on the 25th 
according to the testimony. 

The Witness: I don’t think they were, Mr. Ex- 
aminer; I don’t think so. 

Q. (By Mr. Stimmel): Didn’t vou know, Mr. 
Lehaney, only C.I.0. machinists were hired up until 
the 25th of January by the Graham Ship Revair? 

A. So far as that is concerned, if they were they 
were hired either by Mr. Close or Mr. Graham be- 
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hind my back and I had no knowledge they were. I 
thought the A. F. of L. machinists were brought into 
the vard and if they weren’t I am surprised to 
hear it. 

Q. Mr. Lehaney, about the 12th of January did 
you advise Mr. Close that unless a C.I.O. contract 
was produced and shown to you by the loth that 
you would have to sign a contract with the A. F. 
of L. on the 15th? 

A. I would say that was incompetent, irrelevant 
and immaterial, because I certainly could not have 
said any such [321] thing. 

Q. Iam asking you the question. 

A. That would be my answer, Mr. Stimmel. 

Trial Examiner Myers: You mean you didn’t 
tell him that? 

The Witness: I think it is ridiculous to answer. 

Trial Examiner Myers: Did you say it? We 
want to get along. 

The Witness: No, absolutely. If I wanted to go 
through that I’d sign the C.I.O. agreement to begin 
with. 

Mr. Stimmel: That is all. 

Trial Examiner Myers: Any questions, Mr. 
Royster ? 

Mr. Royster: No. 

Trial Examiner Myers: Any questions Mr. 

Mr. Sapiro: Yes. 
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Cross Examination 

Q. (By Mr. Sapiro): Do you know how Mr. 
Graham came to contact you in December of 1944 
in Los Angeles? A. Do I know how? 

Q. Yes. How did that come about?, 

A. Through a mutual frend of ours. 

@. Who was the friend? 

A. Should I answer that? Should I involve a 
man not involved in this? 

Mr. Janigian: I object to the question as being 
incompetent, irrelevant and immaterial. 

Trial Examiner Myers: I will sustain it. 

Q. (By Mr. Sapiro): Now did Mr. Graham 
ever tell you to investigate conditions of labor in 
the Bay Area and report to him as to Union affilia- 
tions of these various crafts? A. No, sir. 

Q. So you made no report to him about that, of 
course ? 

A. No, not ‘‘of course,’ Mr. Sapiro, because we 
discussed the matter after I had made my own in- 
vestigation. 

Q. Did your investigation show that in all the 
Ship Repair Yards in Alameda County that there 
were separate contracts for machinists with the 
C.1.0. organization ? 

A. Yes, I found in my investigation that there 
was a decision handed down called the ‘‘Rosenshine 
Decision’? I believe, which specifically mentioned 
five certain yards, maybe six, but I believe five. 
That .was called the ‘‘Rosenshine Decision’’ and 
gave to the C.1.O. the jurisdiction in those specified 
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yards. My attorney informed me that the new 
shipyard going in there was a completely different 
arrangement than anv held in the Bay Area before. 

Trial Examiner Myers: When you refer to your 
attorney do you mean some friend of yours? 

The Witness: No, I mean the official attorney for 
the Teamsters’ International. [323] 

Q. (By Mr. Sapiro): Judson had a contract 
for C.1.0. machinists? 

A. Yes, I knew that and my investigation 
showed me that. 

Q. I asked you whether vou knew that. 

A. Yes. 

'Q. That is the answer I asked you for. 

My. Janigian: He has a right to explain it. 

Trial Examiner Mvers: Gentlemen, gentlemen. 

The Witness: I want to show that I did make 
the investigation. 

Trial Examiner Myers: All right. 

The Witness: I found this to be the case: First 
of all, the Judson Yard under Mr. Johnson was do- 
ing a different type of work than Mr. Graham in- 
tended to do, which was repair work. I found out 
also that in back of the Judson Yard was a whole 
seventeen months or more of terrific labor trouble 
in the yard between the previous commitments and 
between the A. F. of L. Metal Trades and the C.L.O. 
and it was to Mr. Grahain’s interest to avoid that 
difficulty. 

Q. (By Mr. Sapiro): I think vou were present 
at the time Mr, Johnson was there at the meetings? 
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A. Are you referring to the meeting in the tool 
shed ? 

Q. Yes. A. Yes. 

Q. Did you hear Mr. Johnson say that he 
thought it would be a good idea to sign up with the 
C.1.0. local; that they had gotten along very well 
with the C.I.0.? 

A. Mr. Johnson made that statement, substan- 
tially. I think he said that he believed that Mr. 
Graham should sign with the C.I.0. because he had 
always gotten along with Mr. Smith and that Mr. 
Smith and he had had very amicable relations as 
far as the C.I.O. was concerned and he thought pery 
highly of Mr. Smith. 

Q. Now can you give us the date, that is the 
first time you ever saw Mr. Smith personally face 
to face? 

A. I think it was around, well, just about the 
first or second day over in the yard. 

Trial Examiner Myers: You mean after the 
first of the year? 

The Witness: Yes. 

Q. (By Mr. Sapiro): When did you open the 
yard? . 

A. We opened the yard on the first. Mr. Graham 
had already [325] been in the yard oe to that 
time; I believe two or three days. 

@. How many men were w orking | in the raid on 
the first? = 

A. Approximately, I’d say, seventeen to twenty 
men. somata 
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Q. On the first day of January? 

A. Tat is right. 

Q. 1945? A. That is right. 

Q. How many machinists were working there at 
that, time? 

_.A. I beheve there were three C.1.O. machinists 
in the yard at the time, which Mi. Graham ex- 
plained to me he had to carry over due to the man- 
power conditions imposed upon him; that the men 
from the Judson Pacific Yard did not clear and he 
had to keep them on temporarily. 

- Q. Did he use the word ‘‘temporarily’’? 

A. I think he did, yes. 

Q. Did Mr. Graham ever tell you that due to the 
commitments he had with the Navy he was obligated 
to rehire all former emplovees of Judson? 

A. No, sir. Mr. Graham explained to me that 
he had a ceiling put on him at that time; they were 
beginning with a hundred and forty and that the 
celling would gradually go up as the work came 
into the yard, and they had to clear and a certain 
percentage of this had to be the Judson Pacific 
Yard hold-over until such time as the manpower 
regulations governing [3826] his up-ceiling could 
be put into effect. 

Q. Did he say ‘thold-over’’ or ‘*former em- 
ployees’’? 

A. I don’t know about that. Jt could have been 
‘former employees. ”’ 

Trial Examiner Myers: They weren’t former 
employees. 
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The Witness: They were Johnson’s men, not 
former employees of Mr. Graham. 

Q. (By Mr. Sapiro): All right. You say that 
on the morning of the 25th there were thirty ma- 
ehinists’ cards in the rack? 

A. Yes, maybe thirty-two. 

Q. You are quite positive about that? 

A. No, I am not positive; between twenty-nine 
and thirty-two. 7 

Trial Examiner Mvers: I think the witness has 
the dates wrong. According to the book there 
weren’t that many. We have the transcript. 

The Witness: Maybe I am off on the date then. 
I still think that the day we had the meeting we 
had A. F. of L. machinists in the yard and no C.L.O. 

Trial Examiner Mvers: That might be true, but 
not on the 25th. 

The Witness: Well, I just am back from Wash- 
ington where I have had everything thrown at me. 

Trial Examiner Myers: I realize that. We have 
the [327] data from the books and are a little more 
familiar with it. 

Q. Were you present at the meeting at the 
Labor Council—I think the date was the 16th of 
January, 1945—in which Mr. Graham was called 
upon and charges were made that he was hiring 
C.I.O. machinists in violation of the agreement ? 

A. I believe he was asked this—if IT am correct 
if My. Close was hiring those men in there, because 
when we were there Mr. Rotel jumped on me and 
asked me if I knew whether or not we were in vio- 
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lation of the agreement. I said, ‘‘Certainly not,”’ 
and at that time Mr. Graham had not to my knowl- 
edge done any hiring of any machinists over there. 

Q. Did Mr. Graham at that time say that that 
condition would be remedied ? 

A. What condition? 

Q. Hiring of C.1.O. machinists, the charge that 
Was made against him? 

A. I didn’t know charges were made. It was a 
question that: was brought up and discussed on the 
floor. ‘ 

@. What was said about Graham Ship Repair 
hiring C.1.O. machinists? 

A. I believe Mr. Graham said that to the best 
of his knowledge there were A. F. of L. men in 
ciere: 

Q. That is your recollection ? 

A. That 1s my recollection, Mi. Sapiro. 

®. You said something about this document go- 
ing to the [828] War Manpower Commission; what 
was that document? 

A. ‘That was the set of rates you have to set up 
in order to send it over. Mr. Graham had asked me 
to make it up to be sure to have it in there. I ealled 
Lt. Buekley of the Naval Accounting Department 
and he told me how to make it up and where to 
send it. 

Q. Was there a question in there as to where 
you expected to get your employees from, the souree 
of your lahor, in that questionnaire, or that docu- 
ment? 
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A. I don’t think you understand what it was. 
It was a preliminary make-up that Mr. Bates, the 
bookkeeper, had made up of what he thought the 
rates should be that we should pay to the men in the 
yard; just for my information on it. I questioned 
it because it differed from the agreement that we 
had here. 

Trial Examiner Myers: All you know about that 
was the schedule of rates? 

The Witness: That is right, the wage rates. 

Q. (By Mr. Sapiro): Did you know that, or do 
you know now, that Mr. Graham had filed a docu- 
ment with the War Manpower Commission whieh 
had these questions in it? A. No, I didn’t. 

Q. Will you please let me finish the question? 

A. I beg your pardon. 

Q. He said that he expected to get the machin- 
ists from the [329] C.I.O. and all the other crafts 
from the A. F. of L.? Have you any knowledge of 
any such document being filed by Mr. Graham? 

A. Not to my knowledge. [330] 

Trial Examiner Myers: Does anyone want to 
call any other witnesses or introduce any other evi- 
dence or any motions, gentlemen ? 

Mr. Royster: I have a couple of motions, Mr. 
Examiner. 

My first is to amend the Complaint in certain re- 
spects. The Board desires to strike paragraph 10 
from the Complaint. Paragraph 10 is the paragraph 
which alleges that the machinist employees struck 
on January 25, 1945. 
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Trial Examiner Myers: You mean C. I. O. ma- 
chinists ? 

. Mr. Royster: Yes, C.I.O. machinists. 

There has been a complete absence of proof that 
any such strike occurred. For that reason I move 
we strike it from the Complaint. 

Tria] Examiner Myers: Any objection ? 

Myr. Janigian: Yes, I would like to object to the 
amendment because that paragraph is in conform- 
ity with the allegations of the charge to the effect 
that these employees left [339] by reason of the 
unfair labor practices. 

Trial Examiner Myers: Did I understand your 
motion is that you want to strike all the allegations 
in the Complaint with reference to the alleged 
strike 2 

Mr. Royster: Yes. I phrased it in the fashion 
I did, I intended to make a supplemental motion 
to change the language in paragraphs 9 and 11. 

Mr. Janigian: My objection is predicated on 
the proposition that there is evidence that there 
was either a strike or a desire on the part of these 
machinists not to work any longer. 

Now, we have Mr. Lehaney’s testimony to the 
effect that Mr. Smith told him that he was going 
to come down to get his machinists, and we have the 
testimony of these witnesses who testified that they 
would not work along with A. F. of L. men, and 1 
think if you consider the evidence by and large on 
the basis of the testimony given by all of the wit- 
nesses, [ believe you must conelude that they left, 
the machinists left their employment and that they 
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were not fired, they left their employment because 
A. F. of L. machinists were coming on the next 
shift. 

The Board certainly knew what the circumstances 
were and what the facts were before it prepared 
its Complaint, and I do not believe it should be 
permitted to recede from a position which it delib- 
erately took after two months of investigation. [340] 

Trial Examiner Myers: I will grant the motion. 

Mr. Royster: That motion being granted, I 
wish further to move, then, that the second from 
the last line in paragraph 9 of the Complaint which 
now reads, starting at the beginning of that line, 
‘‘Council thereby terminating the employment of 
all employees.’’ That is paragraph 9, the second 
to the last line of paragraph 9. 

Trial Examiner Myers: What do you mean, on 
page 4? 

Mr. Royster: It is page 5, Mr. Examiner, para- 
graph 9, near the top of the page. It is the second 
before the last line, and it starts with the word 
‘““Council’’ capitalized. 

I move to amend that line to read ‘‘Council and 
discharged the employees within.’’ 

Trial Examiner Myers: Within what? 

Mr. Royster: Then it follows into the next line: 
‘The unit described in paragraph ITI, ue be- 
cause of their membership in the Union.’ 

Mr. Janigian: Are you striking anything from 
that ? 

Mr. Royster: Yes, I am amending it to read in 
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the fashion I gave you and thus striking the words 
‘‘thereby terminating employment of all.’’ 

Mr. Stimmel: What line is that? What page? 
My. Royster: That is page 5, fourth line from 
the top of the page. 

.Is my motion to amend clear now? [341] 

Mr., Janigian: ‘‘Couneil and discharged the em- 
ployees within the unit.’’ 

ic. Royster: That is nght. 

Trial Examiner Myers: Any objection? 

Mr. ‘Stimmel: We will object to that on the 
ground that no employees were replaced on the 25th 
and that the employ ees failed to show up on the 
26th. for work and that therefore respondents were 
forced to call for other men. 

“Trial Examiner Myers: I will overrule the ob- 
jection and grant the motion. 
fs there any other motion? 

Mr. Royster: I have a further motion, Mr. Ex- 
amineér. 

With respect to paragraph 11 of the Complaint, 
thé’ third line of the paragraph after the word 
‘said,’’ which is the first word in the third line of 
paragraph 11, I wish to interpolate ‘‘discharged”’ 
and to strike the words following ‘‘ Employees who 
were on strike.’’ 

Trial Examiner Myers: I think you had better 
stop with a lot of quotes and end quotes. Nobody 
knows what it is. If you want to read a new para- 
graph in there, it is best to do that. We won’t 
know on the record which words you want stricken. 

Mr. Royster: Well, then, I move to strike para- 
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graph 11 from the Complaint and to substitute 
therefore the following: 

‘On or about February 14, and February 18, 1945, 
and on [342] several occasions thereafter, the Union, 
acting on behalf of said discharged employees, re- 
quested respondents to reinstate said employees to 
positions held by them on January 25, 1945. Re- 
spondents, on said dates, and at all times thereafter, 
refused to reinstate said employees or any of them 
to their former or substantially equivalent positions 
solely because of their membership in the Union.”’ 

Trial Examiner Myers : Any objection ? 

Mr. Janigian: Yes, I object to this, to all these 
after-thoughts on the part of the Board’s counsel. 

Trial Examiner Myers: When I strike the alle- 
gations from the Complaint I mean I recommend 
in my intermediate report that these allegations 
were not supported because there is no evidence of 
a strike. 

Mr. Janigian: Well, I think you should make 
a finding if there was or was not a strike.. | think 
we introduced evidence to show that there was a 
strike; that we have testimony of witnesses, at least 
one witness, who testified that Mr. Smith said he 
was coming over to get his men. Mr. Smith went 
over and got his men. Whether it was technically 
a strike or cessation of work is one thing; but I 
do not think Board’s counsel should be permitted to 
patch up a complaint and in effect make a. new com- 
plaint following the hearing of a case. 

Trial Examiner Myers: I will grant the neon. 

Is there any other motion? : 
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Mr. Royster: The final motion is that all refer- 
ences to paragraph 10 in this complaint be deleted. 

Trial Examiner Myers: You do not have any 
paragraph 10. It has been stricken out. 

Mr. Royster: The reason I make that is that in 
paragraphs 12, 13 and 15, paragraph 10 is men- 
tioned. 

Mr. Sapiro: May I suggest that the reference 
to those will refer to your substituted paragraph 10? 
- Mr. Royster: There is no substituted 10. 

Trial Examiner Myers: What is the motion 
again ? 

::-Mr. Royster: I move that reference to para- 
graph 10 of this Complaint which has been stricken 
be deleted from wherever it is mentioned elsewhere 
in the. Complaint. 
>. Trial Examiner Myers: The motion is granted. 

- Mr. Royster: I have a further motion, Mr. Ex- 
aminer, to conform the pleadings to the proof. 
Mr. Janigian: I object to any such motion. Now, 
that is a blanket motion. If it has to do with dates 
and situations, I mean clerical errors or some such 
thing as that, I have no objection; but if he means 
to change the substance of the Complaint by throw- 
ing in everything that came in by way of evidence, 
T object to it. IT would like to know in what respect 
he wishes to amend it. 

Mr. Royster: I should have been more specitie, 
of course. [344] The usual motion, Mr. Janigian, 
to conform the pleadings to the proof in matters 
as names, dates, places, immaterial matters. 

Mr. Janigian: Then I have no objection. 
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Trial Examiner Myers: The motion is granted 
without objection. That is, you are conforming 
the pleadings, is that it? 

My. Royster: The pleadings. 

Trial Examiner Myers: The motion was ad- 
dressed to conform the pleading to the proof with 
respect to the matters stated by you? 

Mr. Royster: Yes, sir. 

Trial Examiner Myers: Any other motions, gen- 
tlemen ? 

Mr. Janigian: At this time I would like to make ° 
a motion to dismiss on behalf of the Bay Cities 
Metal ‘Trades Council on the ground that the evi- 
dence does not prove violation of any of the pro- 
visions of the National Labor Relations Act; that 
the evidence does not prove that the agreement 
which was entered into 


Trial Examiner Myers: Are you going into oral 
argument now? 

Mr. Janigian: No, no, just the grounds. 

That the evidence also does not show, in facet 
the evidence affirmatively shows that the agree- 
ment entered into between the Council and the em- 
plover in this case is valid and that [845] it covers 
employees which the Board has repeatedly recog- 
nized as an appropriate unit, to-wit: all produc- 
tion and maintenance employees in the shipyards. 

For those reasons we move to dismiss all of the 
complaint. 

Trial Examiner Myers: I will reserve decision. 

Any other motions? 

Will you proceed with your oral arguments? 
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ORAL ARGUMENT ON BEHALF OF THE 
NATIONAL LABOR RELATIONS BOARD 


Mr. Royster: I shall address myself first, Mr. 
Examiner, to the question of the appropriate unit 
for bargaining at the respondent’s operation with 
respect to machinists. 

The Board contends that the machinists at the 
Graham Ship Repair Company constitute an ap- 
propriate bargaining unit and as evidence to sup- 
port that motion the history of bargaining in Ala- 
meda County, from 1936 at least, has been on the 
basis that machinists in ship repair yards without 
exception given in evidence in this hearing, are 
represented separately for the purposes of collec- 
tive bargaining. 

Now, the yard which the respondent operates 
went into operation, I believe, in the month of 
May, 1943, when Mr. Johnson of the Judson-Pacific 
War Industries, opened it. During the time that 
the Judson-Pacific Company operated from May, 
1943, until the end of January, 1944, machinists 
were represented [346] in a separate bargaining 
unit, and the remainder of the what you might 
call production and maintenance employees, the 
hourly-rated workers, were represented in another 
unit. 

The machinists, as the evidence will show, have 
high skill, their work is of a nature that is per- 
formed only by them, they are not called upon to do 
work other than machinists’ work and other crafts- 
men in the yard are not required to do the work 
of the machinists. 
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This question of the propriety of a separate bar- 
gaining unit for machinists in the shipyards in the 
Bay area has been a matter of controversy before 
and the Rosenshine Award, to which reference has 
been made in this proceeding, recognized that ma- 
chinists constitute a separate bargaining unit in 
ship repair vards. To the same effect is the Board 
decision in the Bethlehem-Alameda Shipvard, Ince., 
d3 NLRB 999, which directed a globe election 
among the machinists whereby they could deter- 
mine whether or not they desired to be represented 
for the purposes of collective bargaining in a eraft 
unit or in the overall industrial unit. 


The respondent here, the Board argues, was 
bound to recognize and to deal with Local 1304 as 
bargaining representative of the machinists at its 
yard. For these reasons, while it is not argued by 
the Board that there was such privity between the 
respondent and Judson-Pacific War Industries as 
would make it incumbent upon the respondent to 
earry out the [347] terms of the collective bar- 
gaining agreement between Judson and Local 1304, 
nonetheless the unit of machinists continued. 


Three machinists, according to the evidence, had 
no break in their employment from Judson-Pacific 
War Industries or Walter W. Johnson, whichever 
it was to the respondent. Mr. Lehaney testified 
that other personnel were carried on over. Mr. 
Close, I believe he mentioned Mr. Richards and 
there is no other evidence in the record that some 
few maintenance employes worked right along for 
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Judson-Pacific or Johnson and were carried right 
through onto the payroll of the respondent here. 

Now, in that situation the bargaining unit estab- 
lished by the workers at the—I will say the prede- 
cessor company, not meaning to imply any privity 
between the two—continues and it becomes the ob- 
ligation of the new employer to continue the recog- 
nition in so far as the bargaining unit is concerned, 
and also in so far as the bargaining agent is con- 
cerned, unless there is reason for that new employer 
to believe that the affiliation of the men involved 
has been changed. 

Now, in the case here there was no such indi- 
eation given to Mr. Graham. The Board has re- 
cently given a decision of a somewhat similar case, 
_ the South Carolina Granite Company, et al., Case 
No. 10-C-1417, decided October 28, 1944, where it 
held that an employer who took over a quarry 
from a prior owner, leased it, was required to deal 
with and bargaining [348] with the bargaining rep- 
resentative of the employees who were taken over 
along with the quarry, although there again there 
was no privity between the new owner and the prior 
owner which bound the new owner by the contract 
made by the prior owner. 

Now, Mr. Graham said he wanted to bargain 
with the machinists, with Local 1304 for the ma- 
ehinists here and had Mr. Close call Mr. Smith 
several times and could not get Mr. Smith to an- 
swer. Be that as it may, Mr. Lehaney, it is undis- 
puted, had complete and unreviewable authority 
from Mr. Graham to handle matters of labor re- 
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lations, to enter into bargaining contracts, and Mr. 
Lehaney said that he had no intention of making 
any contract with Mr. Smith covering the maehin- 
ists because he already had a contract with Bay 
Cities Metal Trades Council which precluded him 
from doing anything of the sort. 

Now, as to that contract with the Bay Cities Metal 
Trades Council, in the first place it did not cover 
machinists. Machinists are not mentioned in it any- 
where nor has it been construed to cover machin- 
ists In any operation in the Bay area. The testimony 
indicates this agreement is the same agreement 
which is in effect in other yards in the area; ma- 
chinists in the other yards are represented in Ala- 
meda—LI will confine my remarks to Alameda—by 
Loeal 1304, and the Council does not consider that 
their agreement has been [349] violated in that re- 
epect. 

Now, Mr. Examiner, when an agreement 1s placed 
before you and you see that it particularizes boiler- 
makers, shipwrights, carpenters, painters, so on 
down the line, no mention of machinists, there is 
a rather familiar legal maxim which covers such 
a situation. If it were intended that machinists 
would be covered, they would have been mentioned 
in there. 

Now, furthermore, even though the parties have 
given this contract effect so as to cover machinists 
and thus may argue that the document, which does 
not speak for itself so as to cover machinists has 
been orally amended or enlarged so as to cover 
machinists, it could not have covered machinists 
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for the reason the Council had never been desig- 
nated as collective bargaining representative of the 
machinists at the yard. The testimony shows, and 
I believe it has been stipulated, as a matter of 
fact, that all machinists there were members of 
Local 1304 from the second day of January through 
the 25th of January. They certainly had not des- 
ignated the Bay Cities Metal Trades Council to 
represent them in matters of collective bargaining, 
and the Metal Trades Council had no authority to 
enter into a contract affecting them. 

Following the argument of the Board that the 
machinists constitute a separate appropriate bar- 
gaining unit and that the contract did not cover 
the machinists, it followed, of course, that the dis- 
charges on January 25, 1945, were unlawful. [350] 
To be lawful they would have had to have been 
made in accordance with the terms of the valid 
closed-shop agreement and certainly such an agree- 
ment did not exist here with respect to the machin- 
ists. It is doubtful that within the meaning of the 
term as we use it in the Act and decisions of the 
Board that the contract was valid at all. It was 
made according to the undisputed testimony of the 
witnesses on the second day of January, at a time 
when, on the payroll of the respondent, there ap- 
peared names of 8 hourly-rated employees. Mr. 
Lehaney, or | believe it was Mr. Rotel, testified that 
it was his understanding that perhaps 850 employees 
would find work at the Graham Ship Repair Com- 
pany. Certainly if an employer came to San Fran- 
cisco, opened up a brand new operation, put 8 em- 
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ployees on the payroll intending to hire 850 and 
then entered into a closed shop agreement with a 
labor organization, the Board would not consider 
it a valid agreement. 

If the Bay Cities Metal Trades Council con- 
tract on Jannary 2nd, 1945, was a valid contract, 
it is valid only on the theory that the respondent 
here had an obligation to deal with the Council 
as representative of its hourly-rated employees 
other than machinists, because the Council had 
been the bargaining representative of the hourly- 
rated employees of the Judson-Pacific War Indus- 
tries. It under no theory, to my opinion, can be 
held to be a valid collective bargaining agreement 
[351] covering the machinists at the respondent’s 

yard. 

Now as to three of the alleged 8(3’s), I wish to 
make some comment. Those three are Wall, What- 
ley and Lee. Each of these men was hired accord- 
ing to Mr. Hostetler, by Mr. Hostetler on the 25th 
day of January, 1945, and expected to go to work 
on the 26th of January. On the afternoon of the 
25th, as the record will show, Mr. Hostetler was ad- 
vised—I have forgotten just what words he used, 
but at any rate, that the CIO machinists would no 
longer be emploved in the yard. Mr. Hostetler tes- 
tified he got word to Wall, Whatley and Lee what 
had developed there and as a consequence ihey 
did not report to work on the 26th. 

It is the contention of the Board that Wall, 
Whatley and Lee were discriminated against with 
respect to their hire and employment withim the 
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meaning of Section 8(3) of the Act and that the 
finding of these three should not differ in any re- 
spect to the finding concerning the eleven employees 
who actually worked for the respondent on that 
date. 

I believe that is all. 

Trial Examiner Myers: Mr. Sapiro, do you 
wish to say a few words? 

Mr. Sapiro: Well, if the Examiner please, the 
highlights of the points that are involved here have 
been covered by Mr. Royster and it would be just 
a waste of time for me to go over the same things, 
but I would respectfully request, [852] and I know 
the Examiner will read the two decisions involv- 
ing this particular contract which has been char- 
acterized by two of the witnesses as a closed-shop 
contract. ‘Those two decisions answer in detail 

Trial Examiner Myers: You mean Bethlehem ? 

Mr. Sapiro: Bethlehem and Rosenshine decision, 
and I do not know whether the Examiner has that. 
I would be glad to furnish that. 

Trial Examiner Myers: I have not the Rosen- 
shine. 


Mr. Sapiro: I will submit our copy in connec- 
tion with the argument. I will submit that. ‘This 
is the only copy we have, and may I request the 
Examiner when he is quite finished with it that he 
return it. 

Trial Kxamimer Myers: Who granted that de- 
cision ? 

Mr. Sapiro: Well, it was rendered by Albert 
A. Rosenshine, Special Board Representative of 
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the National War Labor Board, and was incorpo- 
rated thereafter by formal Order putting it in 
force and effect. The Order, I think, adopted it 
without going into detail. 

Mr. Janigian: Yes, but you will stipulate that 
that Order and that decision had no reference to 
the Judson-Pacifie yard. 

Trial Examiner Myers: He is just calling my 
attention to a decision just like he would call my 
attention to a Court decision. [353] 

Mr. Sapiro: That is correct. 

Mr. Janigian: As an authority? 

Mr. Sapiro: As an authority, certainly. We can 
quote any case. 

Mr. Janigian: The Trial Examiner is the judge 
of the weight of all authorities. 

Mr. Sapiro: Certainly he is. 

Trial Examiner Myers: Thank you. 

Do you wish to say anything, Mr. Stimmel ? 

My. Stimmel: Yes, I would like to say a word 
or two. 

Trial Examiner Myers: I would appreciate what 
you would say. I would like to get your ideas 
about this case. 

Mr. Stimmel: That Mr. Lehaney received no au- 
thority to sign a contract, I think the evidence 
will show that until around January 6th, at which 
time he received a limited authority to sign an 
A.¥.L. contract and that Mr. Close was to sign 
the C.1.0O. contract. [354] 

That the contract which Mi. Lehaney signed, if 
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he did sign it, and he did, exceeded his authority 
in regard to the C.I.O. machinists. 

Trial Examiner Myers: Is it your contention 
that the contract with the A. F. of L. Council did 
not cover the machinists at the respondent’s oper- 
ation ? 

Mr. Stimmel: That the contract which Mr. Le- 
haney was authorized to sign was the same type of 
contract that was in the other yards in the East 
Bay district and that he was instructed specifically 
at that time that Mr. Close was the authorized agent 
to sign the C.1.O. contract and that circumstance 
was brought out in the evidence by the testimony 
of Mr. Lehaney himself who stated that when he 
was told to sign a contract with the A.F.L. and the 
C.1.0., he demurred to it, stated he could not sign 
a C.I.O. contract because he was a high official of 
the A. F. of L. and that he suggested Close sign 
such a contract. 

Trial Examiner Myers: But my question is, and 
I am just thinking out loud when I am discussing 
this, I have not come to any conclusion whatsoever, 
as to the facts in the case—is it your contention that 
the agreement with the Council does not cover ma- 
chinists ? 

Mr. Stimmel: Yes. 

It is also our contention that the Graham Com- 
pany did not refuse to bargain with the C.1.0.; 
that they specifically [855] made a request for a 
contract not only once, but numerous times; that 
on the 15th of January My. Smith promised to 
sign a contract and date it back to January 12th. 
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But he failed to produce the contract, signed, or to 
demand or ask that the contract be signed by the 
Graham Ship Repair Company. 

That the Graham Ship Repair Company employed 
only C.1.0. machinists from January 2nd to Jan- 
uary 25th. 

That Mr. Smith was always ready and willing 
to sign a contract. That his authority has never 
been cancelled by Mr. Graham. 

Trial Examiner Myers: Why did he discharge 
the employees, the C.1.O. employees on January 
25th ? 

Mr. Stimmel: Well, on January 25th Mr. Le- 
haney stated to Mr. Graham that the A. F. of L. 
had notified him that he would either have to start 
hiring A. F. of L. machinists in the future or they 
would pull the yard. 

Trial Examiner Myers: Who would’ pull the 
yard? 

Mr. Stimmel: <A. F. of L. 

Trial Examiner Myers: What does the expres- 
sion ‘‘pull the yard’’ mean? 

' Mr. Stimmel: They would recall their men, all 
of the A. F. of L. crafts from the yard. That 
came out in the testimony. 

Thereafter, Mr. Lehaney issued instructions that 
Mi. Close follow that Order. [3856] 

Trial Examiner Myers: And discharge the CIO? 

Mr. Stimmel: No, he did not do that. At five 
o’clock he notified the head machinist that here- 
after only machinists with A. F. of L. cards would 
be employed or hired, I would say. 
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Trial Examiner Myers: Who notified ? 

Mr. Stimmel: The head machinist. Mr. Close 
notified the head of the machinist crafts. 

Trial Examiner Myers: What else did he tell 
him ? 

Mr. Stimmel: Well, he told him that hereafter 
only men who earried an A. F. of L. card would 
be employed in the future. 

Mr. Janigian: Might I interject this observation, 
Mr. Trial Examiner, that since the statements of 
counsel do not appear in evidence, if he wishes 
to give testimony he ought to be sworn. 

Trial Examiner Myers: This is just all argu- 
ment, not even really oral argument. It is more 
an informal discussion. What Mr. Stimmel says 
now is not evidence, not going to be construed as 
evidence. 

Mr. Janigian: But what I mean there is no testi- 
mony as to what Close said, that is what I am get- 
ting at. 

Mr. Stimmel: I believe Mr. Close made a state- 
ment. It is in evidence there and we will stick 
with the record as it were. [357] 

That shortly thereafter the men went into a con- 
ference, notified the head of the machine shop, 
and Mi. Close through them that they would not 
and could not work alongside of A. F. of L. ma- 
chinists, and when the quitting time came at seven 
o’clock they went off shift and thereafter nobody 
showed up for work the next day. 

It is our contention that the men struck or aban- 
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doned their positions. hey were not fired or laid 
off. 

It is also our position that the Union, having 
failed—that is, the CLO Union having failed to sign 
a contract or present one, although requested sev- 
eral times to do so, hardly represented these ma- 
chinists and the company proceeded to deal with 
the men individually, but no man presented him- 
self for his position or reinstatement after the 
25th of the month or since. 

That the Graham Ship Repair Company, as stated 
before, was willing and still is willing to bargain 
with the C.I.O. union. 

That the contract made with the A. F. of L. 
does not cover the machinists and that Mr. Lehaney 
exceeded his authority if he attempted to include 
it in that contract. 

That is our position. That is all. 

Trial Examiner Myers: Mr. Janigian. 


ORAL ARGUMENT ON BEHALF OF THE 
COUNCIL 


Mr. Janigian: Mr. Trial Examiner, we have 
had some [858] surprises in this case, but I think 
the greatest surprise was Mr. Stimmel’s statement 
as to the coverage of this A. F. of L. agreement.. I 
want to make an observation with respect to that 
statement before I answer My. Royster. 

Trial Examiner Myers: I might ask Mr. Stim- 
mel if by that offer to bargain with the C.1.0. does 
he also offer to reinstate the fourteen persons 
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named in the Complaint to their former position 
or substantially equivalent position ? 

Mr. Stimmel: I might state to the Court that 
at the time this crisis arose and this notice was 
given to the machinists, a conference was held also 
with the A. F. of L. immediately following that at 
which time both Unions were pressing for action 
there in their favor and Mr. Graham told Myr. 
Smith, according to what Mr. Graham told me, 
that inasmuch as things have come to what they 
have, why he was not going to do anything one 
way: or. the other, that he would leave it to the Na- 
tional Labor Relations Board to settle, and what- 
ever their decision was he would abide by. 

-He. also passed that information on to the A. F. 
of L. at his meeting with them, and that is his po- 
sition at this time. 

Trial Examiner Myers: Very well. 

Mr. Janigian: My. Trial Examiner, 1 think the 
evidence is crystal clear on the proposition that, 
first of all, Mr. Graham authorized My. Lehaney 
to sign the contract, that he had appointed Mr. 
Lehaney as his labor relations director. [359] 

Tt is also quite clear that AMI. Graham knew 
nothing about the existence of the C. I. O. Union 
1304 until sometime prior to the 5th and after 
the 2nd. That is My. Graham’s own statement. 

Mr. Stimmel: The dth, [ believe 1 may voliun- 
teer that. 

Mr. Janigian: Now, the evidence is also quite 
clear that My. Graham admitted at this meeting 
that he had with Mr. Smith, Mr. Lehaney and 
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others on the 16th, that he had an agreement with 
the A. F. of L. and that agreement covered the 
machinists and consequently he could not sign an- 
other agreement with Mr. Smith. That is in the 
record. It is almost in that same language. That 
is Mr. Graham’s statement, so this statement by 
counsel that Mr. Lehaney did not have any au- 
thority to sign the agreement or that our agree- 
ment could not cover machinists is somewhat of a 
surprise and something that certainly the ainsi 
does not support. 

All of the actions on the part of the Graham 
Ship Repair Company have been consistent with 
the acknowledgment by them of the fact that the 
agreement did cover all production and mainte- 
nance employees, including machinists. The com- 
plaint by the Bay Cities Metal Trades Couneil that 
C. I. O. machinists were employed, that the decision 
finally to replace C. I. O. machinists with A. F. of 
L. machinists and the A. F. of L. machinists being 
actually put to work on the 25th and the cessa- 
tion of work on the part of C. I. O., all that is 
consistent [860] with what has been testified to by 
all the witnesses, that an agreement was signed 
first on the 2nd and again on the 9th, 10th or 11th, 
a week or so later, and that agreement was intended 
to cover all employees. 

Now, Mr. Royster makes some statement ha the 
agreement could not cover machinists. He’ had 
reference to the agreement, which is in evidence 
as Council’s, I think, Exhibit 1, and again as Ex- 
hibit 4, the so-called ‘‘Master Ship Repair Agree- 
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ment.’’ Now, when we consider the discussions 
had from the very beginning and we have in mind 
the discussions on the 4th, when the whole subject 
of ‘the conference that was had at the office of the 
Bay. Cities Metal Trades Council was the question 
of- the: machinists, whether the A. F. of L. could 
furnish the sufficient number of machinists, I can- 
not. conceive of there being any doubt in anyone’s 
mind but that the agreement was intended to cover 
machinists. 

Now, Mr. Royster would lead you to believe that 
in. all. of the shipyards there is a separate agree- 
ment covering machinists. Well, I do not know 
if: Mr. Royster knows the facts, but the evidence 
indieates that the Master Agreement covering new 
ship eonstruction and the Master Ship Repair 
Agreement is signed by all the yards in this area 
and Mr. Rotel named a long string of yards, but 
he did admit that with respect to a certain number 
of: named yards in Alameda County the Council 
did not represent the machinists. But that [861] 
is something entirely different from the conten- 
tion. which the Board is now making, that in all 
the yards the Council’s Agreement does not cover 
machinists. The Couneil’s agreement certainly does 
cover machinists. 

Now, I think the issues in this case are quite 
simple. A great deal of time has been taken in 
developing the testimony. I have been guilty prob- 
ably for some of the delay because of my inability 
to get Mr. Lehaney, but when vou read the com- 
plaint you see that the issue presented is the ques- 
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tion of whether or not all of the production and 
maintenance employees constitute an appropriate 
unit, including machinists, and whether the ma- 
chinists and persons who fall in that category, in- 
cluding helpers, trainees, etcetra, constitute an ap- 
propriate unit. 

Now, it is very elementary that we have been 
called in to answer this complaint. Despite the 
attempt to amend the complaint we still are con- 
fronted with the allegations contained in the com- 
plaint. It cannot be expanded, they are definite 
allegations in the complaint charging violations of 
the National Labor Relations Act. 

Now, the complaint states in so many words 
that the machinists constitute the unit; that a con- 
tract which seeks to include machinists with other 
production employees covers a unit which is not 
appropriate for collective bargaining. 

Now, I am willing to concede that machinists 
under many [362] circumstances constitute an ap- 
propriate unit. The Board’s own decisions show 
Scores and scores of cases where machinists have 
been certified on the basis of their showing that 
they represent a distinct craft. The work of ma- 
chinists is concededly the work of skilled, trained 
mechanics, and they constitute a craft. 

On the other hand, the many decisions of the 
Board show that all of the production and maini- 
tenance employees in the shipyard constitute an 
appropriate unit. Now, unless it is shown that 
at that time the contract was signed the unit was 
inappropriate under any interpretation made by 
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the Board under any prior ruling, the Board may 
not. at some subsequent date say, ‘‘ Well, you signed 
an agreement which under some circumstances 
could be considered appropriate, but we do not 
think it is appropriate because the machinists could 
also constitute an appropriate unit.”’ 

It: may weil be that the colleetion of certain 
crafts would constitute an appropriate unit or a 
department might under certain circumstances con- 
stitute an appropriate unit, but where a contract 
has. been entered into in good faith and if the 
unit. covered is cansidered an appropriate unit on 
the basis of the various tests which the Board has 
laid.down on the basis of the provisions of the Act 
itself, then I do not think that subsequent to the 
execution of the contract a union may be heard 
to.say, ‘‘Well, we think the [863] machinists could 
constitute an appropriate unit.”’ 

Now, if the claim was made prior to the signing 
of the agreement or if Mr. Graham knew of the 
disexistence and disclaim of the C. I. O. union, 
then conceivably it might have been a matter for 
Board action to determine by an election whether 
the machinists would constitute an appropriate 
unit. That was the action taken in the Bethlehem- 
Alameda ease, a ease with which T am familiar be- 
eause [ represented the Council in that case. The 
Board held that in that case that by reason of the 
background, historical background of the dealings 
by the company, the Bethlehem Steel Company 
with Local 1304 over a period of many years, ob- 
taining itself from that union, recognizing the 
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union for the purpose of discussing grievances and 
what-not, that the machinists constitute an appro- 
priate unit. 

Now, that is not the situation in this case. If 
the Board were to make the holding that an em- 
ployer and the union would sign a contract at its 
peril in every instance and that such contract may 
be abrogated at the whim of the Board because 
someone might claim that conceivably some other 
unit might be carved out of a larger unit, or con- 
ceivably that a smaller unit should constitute a 
part of a larger unit, then we certainly would have 
no stability in our industrial field because the con- 
tract could not be signed with safety before the 
matter was submitted to the Board and [864] the 
finding, official finding was made by the Board as 
to whether or not the unit was appropriate. 

As I stated before, the decisions of the Board are 
replete with numerous instances in which the Board 
has held that the plant unit is appropriate. The 
existence of the Master Agreement on the Coast 
and the fact that all of the yards on the Coast and 
the yards in the Bay Area have signed that Master 
Agreement and the decisions by the Board in the 
Atlantic Coast vards approving of these plant units 
and in some instances excluding patternmakers, for 
instance, and I know at least in one instance where 
molders were excluded on the showing made—but 
on the basis of those decisions of the Board these 
persons were perfectly justified in “proceeding and 
signing the agreement which they did, and we sub- 
mit the agreement is valid. We submit that. there 
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is no issue of the expanding unit in this case be- 
cause the complaint is not addressed to that issue. 
The complaint is addressed to the one issue of the 
appropriateness of the unit—A unit of production 
and maintenance emplovees which would also in- 
clude machinists. That is the whole issue in the 
complaint. We submit that upon the showing that 
is made that the complaint should be dismissed. 

Trial Examiner Myers: I will reserve decision 
on the motion to dismiss. 

Has. anybody else anything to add to what they 
have already [365] said? 

Mr. Sapiro: Simply answering Mr. Stimmel, 
stating that these men were not discharged, that 
is, the C. I. O. men, I think the Trial Examiner 
‘will remember the testimony that Al Rogers told 
these men that ‘‘You are through. The A. F. of L. 
is taking over.’’ And that shortly thereafter the 
same.conversation was had with Mr. Close, where he 
told them they were through. 

Now, [ will submit that is a discharge. 

Now, Mr. Janigian, in his fluent or fluid way, 
has made an argument which is quite cold, which 
might have been addressed at one time to some gov- 
ernmental agency having jurisdiction as to what 
an appropriate unit in the Bay Area is for collec- 
tive bargaining, especially where machinist are con- 
cerned. I say that that question is foreclosed as to 
the Bay Area, and when he made the statement, 
Mr. Janigian made the statement that in so far 
as this record is concerned there is no showing as 
to how many plants in the jurisdiction of 1304 that 


W.C. and Agnes Graham 417 


operate under this particular Master Contract 
where the C. I. O. have either written contracts or 
oral contracts, I call the Examiner’s attention to 
the testimony of Mr. Rotel. On cross-examination 
IT took the shipyards, repair shipyards in the Hast 
Bay Area and called his attention to them one by 
one, and in each instance he admitted that in those 
eases, in those named cases there was this so-ealled 
Master Agreement and that the C. I. O., 13804, had 
separate agreements, and when the Trial Hxaminer 
asked him whether or not he considered that a vio- 
lation of the Master Agreement he stated that which 
was a fact, that owing to the litigation, to the vari- 
ous times that ship repair agreement had been con- 
strued they acceded to the ruling. 

Now, what makes this case different from that 
than the circumstances surrounding, the other con- 
ditions, I do not know, but the Trial Examiner will 
remember when Mr. Truax was on the stand I put 
the question to him directly whether he knew of 
any yards in Alameda County ship repair or new 
construction that employed A. F. of L. machinists 
and he said yes, he knew of the Graham Ship Re- 
paw Yard, and he knew of no other, and that is 
the fact. That stands undenied in the record. 

Trial Examiner Myers: Mr. Stimmel, do you 
want to add anything to that which you have al- 
ready said? 

Mr. Stimmel: Nothing except to call the Board’s 
attention to the fact that as late as January 4th 
at a conference between Graham, Lehaney, Rotel 
and Truax that Mr. Truax and Rotel stated that 
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the Metal Trades were under no obligations to 
Graham until and unless he signed a Master Con- 
tract for that yard the same as other vards had in 
the district. 

Trial Examiner Myers: Mr. Stimmel, you have 
not filed an answer on behalf of the respondent, 
Graham Ship Repair. I [867] was wondering 
whether you concede that the Board has jurisdie- 
tion over Graham Ship Repair. 

Mr. Stimmel: Well, I still think our objection 
is good, Graham is not engaged in interstate busi- 
ness. ‘The ships that are delivered there, he does 
not: know whether they come from. 

‘Trial Examiner Myers: ‘The reason I asked vou 
that, you said during oral argument you were will- 
ing to submit the matter to the Board for deci- 
sion. 

Mr. Stimmel: Well, I will withdraw my objec- 
tion to the jurisdiction then. 

- Trial Examiner Myers: You concede the juris- 
diction of the Board? 

Mr. Stimmel: Yes. 

Mr. Royster: I believe I will say this, Mr. Ex- 
aminer, I would like to direct the Examiner's at- 
tention to this circumstance: that Mr. Lehanev 
testified on the first occasion when he spoke to Mx. 
Rotel and before a contraet was signed M1. Rotel 
told Lehaney that other yards in the Bay Area 
coming under tlis Master Agreement had their 
machinists represented in a separate unit, but that 
Graham coming in here this was a new "proposi- 
tion, in some undefined way it was different, and 
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in this case why the machinists would come under 
the Master Agreement. [368] 

It is my recollection that this information was 
given to Mr. Lehaney, the agent of Graham. Ship 
Repair Company, before there was any contract 
signed. 

Mr. Sapiro: By his own testimony, I think he 
said something like that. 

Trial Examiner Myers: Do you want to add 
something, Mr. Janigian? 

Mr. Janigian: Nothing except this: that we 
are anxious to obtain a ruling on this proposition. 
I mean if it is the law and if it is to be the deci- 
sion of the Board that the interests of the crafts 
are to be protected even after a contract is signed, 
including or covering a unit which the Board has 
recognized in other decisions as an appropriate 
unit, we want to know about that. 

I have nothing else at all. 

Mr. Sapiro: Just one word; Mr. Smith called 
my attention to that at the time of the so-called 
signing of this contract the A. F. of L. did not have 
a single member of the machinists’ craft in their 
employment. [369] 
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pace March 6, 1946. 


i- 
/s/ PAUL P. O’BRIEN 
Clerk. of the United States Circuit Court of Ap- 
_ peals for the Ninth Circuit. 
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In the United States Circuit Court of eis 
for the Ninth Circuit ; 


No. 11267 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 
Vv. 


W. C. and AGNES GRAHAM, doing business as 
GRAHAM SHIP REPAIR Co., = 
Respondents. 


ANSWER OF THE BAY CITIES METAL 
TRADES COUNCIL, A. F. OF L., PARTY 
TO CONTRACT, TO PETITION FOR EN- 
FORCEMENT OF ORDER OF NATIONAL 
LABOR RELATIONS BOARD 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Cir- 
init: eS 


Comes now the Bay Cities Metal Trades Council, 
A. F. of L., party to contract, hereinafter referred 
to as Council, and answering the petition for en- 
forcement of an order of the National Labor Re- 
lations Board herein, admits, denies and alleges: 


1. Answering the allegations of paragraph q) 
of said petition, Council admits the allggauions pos 
tained in said paragraph. a 


2. Answering the allegations of paragraph (2) 
of said petition, Council admits that under date of 
September 12, 1945 the National Lahor Relations 
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Board, hereinafter referred to as the Board, is- 
sued its decision and order, a portion of which is 
set forth in said paragraph and in that behalf Coun- 
cil alleges that the said decision and order are and 
each of- them is illegal and void and were made 
in excess: of the jurisdiction of the Board. 


Further answering said petition Council alleges: 


‘1. That the said decision and order and every 
finding of fact and conclusion of law contained 
therein, are and each of them is against law and 
are not supported by substantial or any evidence 
in the particulars and for the reasons set forth 
in Exceptions of the Bay Cities Metal Trades Coun- 
cil, A. F. of L., filed with said Board. 


2. That by reason of adverse rulings on the 
part of the Trial Examiner and the Board, Coun- 
cil was denied a fair and impartial hearing and 
was thereby prevented from properly presenting its 
defense or having its day in court and that the 
said adverse rulings prejudiciously affected the sub- 
stantial rights and interests of Council and were 
and each of them was erroneous and against law. 


°3. That each and every purported finding, con- 

clusion or order contained in said decision and order 
which relates or refers to alleged violations on the 
part of respondent of any of the provisions of the 
National Labor Relations Act is not supported by 
substantial or any evidence and is contrary to the 
evidence. 


4. That paragraph 1(a) of the Board’s order is 
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unlawful in that it would require respondent not 
to discourage membership in East Bay Union of 
Machinists, Loca] 1304, affiliated with the Congress 
of Industrial Organizations, hereinafter referred 
to as Local 1304, or refusing to employ any mem- 
ber of said labor organization, by conditioning fur- 
ther employment upon membership in the Bay 
Cities Metal Trades Council, A. F. of L., for the 
reason that under the terms of a contract dated 
January 2, 1945, entered into by respondent with 
Council, membership in the Council was a condi- 
tion of employment by respondent; that the said 
contract was entered into when the Council was 
the lawful exclusive representative of the employees 
of respondent within the meaning of Section 9 of 
the Act and the Council at said time was not a 
labor organization established, maintained or as- 
sisted by any action defined in said Act as an unfair 
labor practice; and that each and every finding, 
conclusion or order to the effect that said Council 
was nor or is not the lawful exclusive representa- 
tive of said employees of respondent within the 
meaning of Section 9 of the Act or was a lahor or- 
ganization established, maintained or assisted hy 
any action defined in said Act as an unfair labor 
practice is not supported by substantial or any evi- 
dence and is contrary to the evidence. 


). That said order is unlawful in that it would 
forbid the recognition by respondent of Council 
as the exclusive representative of its employees 
for the purposes of collective bargaining despite the 
fact that said Council was, and is, the lawful rep- 
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resentative of the employees of respondent as set 
forth in the preceding paragraph. 


6. That said order is unlawful in that it would 
abrogate contract between respondent and said 
Council dated January 2, 1945 on the erroneous 
finding that at the time the contract in question 
was entered into said Council was not the lawful, 
exclusive representative of the respondent’s em- 
ployees within the meaning of Section 9 of the Act 
and that any finding, conclusion or order that the 
Council was not or is not the lawful exclusive col- 
lective bargaining representative of the employees 
of respondent is not supported by substantial or 
other evidence. 


7. That any finding, conclusion or order to the 
effect that Local 1304 was or is the exclusive rep- 
resentative of certain employees of respondent re- 
ferred to in paragraph 1(d) of said order is not 
supported by substantial or any evidence and is 
contrary to the evidence and the provision of said 
order which forbids respondent to refuse to rec- 
ognize and bargain with Local 1304 as such rep- 
resentative and which would compel respondent to 
bargain with Local 1304 as such representative are 
and each of them is unlawful. 


8. That any finding, conclusion or order to the 
effect that respondent has or is now urging, per- 
suading, intimidating or coercing its employees to 
join the Council and not to join Local 1304 or any 
other labor organization is not supported by sub- 
stantial evidence except that the collective bargain- 
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ing agreement referred to in paragraph 4 hereof 
has been enforced. 


9. That any finding to the effect that respon- 
dent locked out or discriminatorily discharged any 
of its employees or refused to rehire such employees 
except as it enforced the provisions of said agree- 
ment between respondent and the Council is not 
supported by substantial or any evidence. 


Wherefore the Bay Cities Metal Trades Council, 
A. I. of L. prays that this Court deny the said pe- 
tition of the National Labor Relations Board and 
that the said decision and order of the National 
Labor Relations Board be set aside and annulled. 


/s/ CHARLES J. JANIGIAN, 
Attorney for Bay Cities Metal Trades Council, 
pee ot 1. 
(Duly Verified.) 
[Endorsed]: Filed April 9, 1946. Paul P. 
O’Brien, Clerk. 


[Title of Circuit Court of Appeals and Cause.] 


ANSWER TO THE PETITION FOR THE EN- 
FORCEMENT OF AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Circuit: 


W. C. and Agnes Graham, doing business as Gra- 
ham Ship Repair Co., a co-partnership, hereinafter 
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sometimes referred to as Company, answers the 
petition presented to this Honorable Court for the 
enforcement of a certain order issued by the Na- 
tional Labor Relations Board, hereinafter some-. 
times referred to as the Board, against the Com- 
pany. 


The proceedings in which said order was issued 
by the Board is known upon the records of the 
Board as Case No. 20-C-1304, the title thereof he- 
ing, “‘In the Matter of W. C. and Agnes Graham, 
doing business as Graham Ship Repair Co. and 
East Bay Union of Machinists, Local 1304, C. I. O. 
and Bay Cities Metal Trades Council, A. F. of L., 
Party to the Contract, Case No. 20-C-1304.”’ 


In answer to the said Petition of the Board to 
this Honorable Court, the Company respectfully: 


I. 
Admits the allegations contained in Paragraph 
1 of the Petition. 


II. 

Admits that the Order set forth in Paragraph 2 
of the Petition was made and issued by the Board 
and filed with this Court, but denies any knowledge 
or information sufficient to form a belief as to 
whether said Order was based upon all of the pro- 
eeedings had in said matter before the Board, and 
denies that the Board duly stated its Findings of 
Fact, Conclusions of Law and/or therenpon issued 
an order directed to the Respondents, their agents, 
successors and assigns. 
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Respondents further deny the commission of any 
unfair labor practices as therein alleged; Respon- 
dents further allege that said Findings of Tact, 
Conclusions of Law and Order, are and each of 
them, is illegal and void in that the Board acted 
without and in excess of its powers and jurisdiction 
in the making thereof. 


Me 
Admits the allegations of Paragraph 3 of said 
Petition. 
IV. 
Admits the allegations of Paragraph 4 of said 
Petition. 
Ne 
In further answer to the Petition of the Board 
Respondent respectfully alleges that the Findings 
of Facet and Conclusions of Law made by the Board 
are unsupported by adequate or substantial evi- 
dence; in further answer to the Petition the Com- 
pany respectfully alleges that the Findings of the 
Board and the Conclusions of Law upon which the 
following orders were issued to the Company are 
unsupported by adequate or substantial evidence 
and are contrary to the evidence: 


1. That the Company cease and desist from: 


(a) Discouraging membership in East Bay 
Union of Machinists, Local 1304, affihated with 
Congress of Industrial Organizations, or in any 
other labor organization of their employees, by 
laying off, discharging or refusing to reinstate any 
of their employees, by refusing to employ any 
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member of the said labor organization, by condi- 
tioning further employment upon membership in 
Bay Cities Metal Trades Council, affiliated with 
the American Federation of Labor, or by discrim- 
inating in any other manner in regard to their hire 
and tenure of employment, or any term or condi- 
tion of their employment; 


(b) Recognizing Bay Cities Metal Trades Coun- 
ceil, affiliated with the American Federation of La- 
bor, as the exclusive representative of the em- 
ployees in the appropriate unit described in para- 
graph 2 (c) of this Order. 


(ec) Giving effect to their contract, dated Jan- 
uary 2, 1945, with the Bay Cities Metal Trades 
Council, affiliated with the American Federation of 
Labor, or to any extension, renewal, revision, modi- 
fication or supplement thereof or to any supersed- 
ing contract which may now be in effect, insofar as 
it affects their employees in the appropriate unit 
described in paragraph 2 (c) of this Order. 


(d) Refusing to bargain collectively with East 
Bay Union of Machinists, Local 1304, affiliated with 
the Congress of Industrial Organizations, as the ex- 
clusive representative of their employees in the ap- 
propriate unit described in paragraph 2 (c) of this 
Order, with respect to rates of pay, wages, hours 
of employment and other conditions of employment. 


(e) In any other manner interfering with, re- 
straining, or coercing their emplovees in the exer- 
cise of the right to self-organization, to form labor 
organizations, to join or assist East Bay Union of 
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Machinists, Local 1304, affiliated with the Congress 
of Industrial Organizations, or any other labor 
organization, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective 
bargaining or other mutual aid or protection as 
euaranteed in Section 7 of the Act. 


2. Taking the following affirmative action: 


(a) Offer to Frank E. Shaffer, James E. Potter, 
Elga O. Asheraft, Gus B. Berness, Thomas F. 
Wright, Benjamin F. Clark, Jim H. Clark, Wilham 
(Bill) Searing, E. P. Hostetler, C. B. Lewis, Albert 
B. Sequeira, Daniel C. Wall, Willis H. Whatley 
and Lloyd M. Lee immediate and full reinstate- 
ment of their former or substantially equivalent 
positions, without prejudice to their seniority and 
other rights and privileges; 


(b) Make whole the employees named in para- 
graph 2 (a) of this Order for any loss of pay they 
may have suffered by reason of the Respondents’ 
discrimination against them, by payment to each 
of them of a sum of money equal to the amount 
which he normally would have earned as wages 
from the date of the Respondents’ discrimination 
against him to the date of the Respondents’ offer 
of reinstatement, less his net earnings during such 
period. 

(c) Upon request, bargain collectively with 
East Bay Union of Machinists, Local 1304, affiliated 


with the Congress of Industrial Organizations, as 
the exclusive representative of all the Respondents’ 
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machinists, machinist helpers, machinist specialists, 
machinist apprentices, and machinist trainees, but 
excluding all supervisory employees with authority 
to hire, promote, discharge, discipline, or otherwise 
effect changes in the status of employees or effec- 
tively recommend such action, in respect to rates 
of pay, wages, hours of employment, and other con- 
ditions of employment ; 


(d) Post in their ship repair yard at Oakland, 
California, copies of the notice attached hereto 
marked Appendix ‘‘A’’. Copies of said notice, to 
be furnished by the Regional Director for the 
Twentieth Region, shall, after being duly signed 
by the Respondents’ representative, be posted by 
them immediately upon receipt thereof and main- 
tained by them for sixty (60) consecutive days 
thereafter, in conspicuous places, including all 
places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the re- 
spondents to insure that said notices are not altered, 
defaced or covered by anv other material; 


(e) Notify the Regional Director for the T'wen- 
tieth Region in writing, within ten (10) days from 
the date of this Order, what steps the Respondents 
have taken to comply herewith. 


Respondents further deny the commission of any 
unfair labor practices as herein alleged or inti- 
mated. 

nae 
In further answer to the said Petition of the 
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Board Company respectfully alleges that the Board 
has acted without and in excess of its powers in 
making and entering its Findings of Fact, Con- 
clusions of Law and Order in this matter by reason 
of the lack of adequate or substantial evidence to 
support same. 


VII. 

In further answer to the said Petition of the 
Board Company respectfully alleges that the evi- 
dence affords no reasonable basis for the Coneln- 
sions of the Board, as embraced within its Find- 
ings of Fact, that there were unfair labor practices 
on the part of the Company against East Bay 
Union of Machinists, Local 1304, affiliated with the 
Congress of Industrial Organizations, or any of 
the members thereof. 


VIII. 

In further answer to the petition of the Board 
Company respectfully alleges that said decision and 
order and every finding of fact and conclusion of 
law contained therein, are and each of them is 
against law. 

IX. 

In further answer to the Petition of the Board 
Company respectfully alleges that said decision and 
order and every finding of fact and conclusion of 
law, are and each of them is contrary to evidence. 


x 
In further answer to the said Petition of the 
Board the Company respectfully alleges: That 
throughout the proceedings before the Board Com- 
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pany has consistently taken the position that it 
would abide by any lawful order of the Board; 
that upon consideration of the transcript of the 
entire proceedings before the Board, including the 
pleadings, testimony and evidence, Findings of 
Fact, Conclusions of Law and Order of the Board, 
the Company is advised and therefor respectfully 
alleges that same are unlawful in that the said 
Board acted without, and in excess of, its powers 
in making its said Findings of Fact and Conclu- 
sions of Law and Order in this matter by reason 
of the lack of adequate or substantial evidence to 
support same; 


That for the above reasons Company respect- 
fully requests that it be heard before this Hon- 
orable Court and be granted the right to resist the 
enforcement of said Order of the Board filed here- 
in, which it believes to be unlawful and without and 
in excess of the powers of said Board to issue 
against said Company by reason of the lack of 
adequate and substantial evidence supporting said 
order on the matters hereinabove set forth which 
will hereafter be more particularly set forth in 
briefs to be filed herein. 


Wherefore, the Company prays this Honorable 
Court that it set aside the Order of said Board 
in whole, or, if such prayer be denied that it set 
aside the said Order of said Board in such part as 
the same is unsupported by evidence, as hereinabove 
in this Answer sets forth with particularity, and in- 
sofar as to set aside, that the Court relieve the Com- 
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pany, its officers, agents and representatives, of any 
necessity to comply therewith. 

HARDIN, RANK, METZLER 
& FLETCHER, 
By /s/ HERMAN COOK 
/s/ BERNARD STIMMEL 
Attorneys for Respondents. 
(Duly Verified. ) 


[Endorsed]: Filed April 18, 1946. Paul P. 
O’Brien, Clerk. 


